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1. COBPEMEHHbLIE MPOBJIEMbI
TEOPUU rOCYAAPCTBA U MNPABA

K.A. bez6opogoBa, A.K. l'ybaHoB
MHCTMTYT HCTNUnn
CapatoBcKoii rocyapCTBEHHOM pUANYECKON akageMumn
HayuHbili pykosooumenb: K.10.H.,
npenodasamens A.Y. [epennemyukosda

AHANOIMA 3AKOHA KAK CrNocob
NMPEOAOJIEHUA NPOBE/IOB
B NPOLIECCYAJIbHOM MPABE

CoBpeMeHHOEe POCCHUHCKOe MpolieccyaJbHOe 3aKOHOJATeJb-
CTBO J0CTAaTOYHO 3OPEKTUBHO U I1€J1eCO06pPA3HO BBIMOJIHSIET
CBOU OCHOBHBIE 33/[a4H, HO KaK 00'beKTUBHbIE, TaK U CyO'bEKTUB-
Hble IPUYMHBI BbI3bIBAIOT NPOOEJIb] B IPaBe, Tpebyolye Ux pas-
peleHus. [103ToMy MBI ciUTaeM, 4YTO OJJHUM U3 CBOEBPEMEHHBIX
U ZIECTBEHHBIX CIIOCOO0B MPeO/[0JIeHHUS TPOOEIOB IMPOLecCyasTb-
HOTI'0 3aKOHO/IaTeIbCTBA SBJISETCS aHAJIOTHS 3aKOHa.

CoBpeMeHHBIM PpPOCCUUCKUK 3aKOHOAATEJb MPeLyCMOTpeI
NpMMeHeHVe aHaJIOTMK B HOPMax rpaXkJiaHCKOT 0 Cyl0POU3BO/I-
CTBa, B KOTOPBIX ZJ0CTATOYHO [T0POOGHO MPOMNKCaHbl JaHHbIE BO3-
MOXXHOCTH. OZTHAKO Mbl He HAaXOJWM YIOMHHaHHS B COBpEMEH-
HOM POCCUICKOM 3aKOHO/IaTeJIbCTBE 06 MCI0JIb30BaHUHU JJAHHOU
MPaKTHUKH B yTOJIOBHOM ITpOIiECCE.

[Io mHenuo H.U. MaTy3oBa u A.B. MasibKo, NpUMeHeHHe aHa-
JIOTUM 3aKOHA B YTOJIOBHOM CYZ,0TTPOM3BO/ICTBE OCYLECTBIISIETCS
TOJIbKO IIPU OTCYTCTBHUU HOPMBI npaBa'. J[aHHOe sBJIeHHe TOMO-
KET PACKPBITb COOTBETCTBYOIIMHI prMep. Tak B cT. 191 YIIK PO
YCTAHOBJIEHO, YTO JIOIPOC MaJIOJIETHErO MOTEPIEBIIEro, CBU/le-

1 Cm.: Mamysoe H.H., Masvko A.B. Teopusi rocyaapcTBa v npasa. M.,
2007.C. 464.
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TeJisl, @ 110 YCMOTPEHHUIO CJIe/loBaTesisl JOMPOC HEeCOBEPLIEHHO-
JIETHErO0 MOTEepIEBIIEro, CBUJETe/sA NPOBOAUTCA NPU Y4aCTHUU
nesparoral. [I[py aToM 3aKOHOJATeJb He PacpOCTPaHUII JaHHYIO
HOpPMY Ha CJIyyaW, KOTZa JOMPOC MPOBOAUTCS J0 BO3OYXK/IEeHUS
YTOJIOBHOTO Jiesia. PAGOTHUKAM, OCYLIECTBJISIONIMM JOIPOC, IPU-
XOJUTCA MOJIb30BAaTbhCs aHAJIOTMeNd 3aKOHA B JAHHOM CJydae.
[Tocsie aHasM3a cUTyaluMy BO3HUKAET BOINPOC: MOTYT JIM JpyTrue
NpaBONPUMEHUTEN IPUMEHSATD JaHHYI0 Mepy. Mbl cuuTaeM, 4TO
B OT/ZeJIbHbIX CUTyalUsIX IPUMEHSTh aHaJIOTUI0 3aKOHA MOXKET He
TOJIBKO CYZI, HO U pabOTHUKH MPOKYpPaTyphl, CIeACTBEHHOTO KO-
MUTETA U Ipyrre yYaCTHUKU yToJ0BHOTO CYA0IPOU3BO/CTBA.

CuuTaeM, 4TO B 6OJIbLIEN CTENIEHU AOJIKHO OBITh y/ieJIeHO BHU-
MaHHe IPeo/[0JIeHHI0 MTPOHEIOB B yTOJIOBHO-IIPOIECCYaIbHOM Mpa-
Be B IIpoIiecce MpaBonpruMeHeHuUs. B coorBeTcTBUM cO cT. 3 YK PO
NpHYMeHEeHHeE YTOJIOBHOTO 3aKOHA 10 aHAJIOTUH He JI0MyCKaeTCsI2.

[IpugepxxkuBaemca nosunuu IlogsecHeix C.H. corsacHo ko-
TOPOU 1esiecoo6pasHo JonoaHUTh cT. 1 YIIK PO, rae roBoputcsa
0 Mops/IKe YrOJIOBHOTO CYAONPOU3BOACTBA, Y. 4 C/1e/1yI0lLero co-
JepkaHus: «B ciyyae OTCyTCTBHS HOPMbI POLIECCYaIbHOTO Mpa-
Ba, PETYJUPYIOILEN OTHOLLEHHUS, BOSHUKILIUE B XO/€ YIOJOBHOTO
CyZ0NIPOU3BO/CTBA, Cy/l, IPOKYypOp, C/le/l0BaTe b, JO3HABATEb,
a TaKXXe UHble KOMIIETEHTHbIE JIMLa IPUMEHSIOT HOPMY, Peryyu-
PYIOILYIO CXOJHble OTHOUIEHMA. [IpU OTCYyTCTBUM TaKOW HOPMBI
NpaBOMOYEH JEeWCTBOBATb MCXOAS U3 NMPUHIMIIOB OCyLleCTBJIe-
HUsA npaBocynus B Poccuiickoit @eziepanii TOJBKO cya». Takoe
3aKOHO/JaTeJIbHOE yKa3aHWe, BO-NEPBbIX, YCTPAHUT CIOPbI IO
MO0BO/ly NPUMEHEHUSI UHCTUTYTA aHAJIOTUU Ha IPAKTHUKE, BO-BTO-
pbIX, pa3rpaHUYUT MOJHOMOYUSI KOMIIETEHTHbIX OPraHOB Yro-
JIOBHOTO CYy/I0IPOM3BO/CTBA 10 IPUMEHEHUIO JAHHOW MephbI°.

TakuM 06pas3oM, Mbl CYUTaeM, YTO MPUMEHEHHE aHAJOTUU
3aKOHA MOXET CII0COOCTBOBATH MPEO/[0JIEHUI0 TPO6EIOB B IPO-
[[eCCyaJIbHOM IpaBe, HO TOJIBKO eC/IM JJaHHasl MPaKTHUKa He OyaeT
HapyllaTh [0JIOXKEHHE YYaCTHUKOB NPOLLeCcca U He CMOXKET MpU-
BECTH K HapYIIEHUIO NMPOIeCCYyalbHbIX TAPAHTUHN CyO'BEKTOB Cy-
JIOTIPOU3BO/CTBA.

1 Cm.: C3 P®.2001. N2 52,4. 1, cT. 4921; 2021. N2 27, 4. 1, cT. 5069.

2 CM.: Tam ke. 1996. Ne 25, cT. 2954; 2021. N2 27,4. 1, cT. 5121.

8 CMm.: [TodsecHbix C.H. AHasnorusi 3aKkoHa ¥ IpaBa Kak Croco6 mpe-
o/l0JIeHHsT TPOGEJIOB B YrOJIOBHO-IpolieccyasibHOM npaBe // Cyme6Has
BJIACTb U yrosIoBHbIN mporecc. 2012. Ne 1. C. 54-55.
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B.U. bopey,
Mockosckuit yHnepcutet MBI Poccum nm. B.A. KukoTs
Hay4Hbili pykosodumens: K.10.H., doueHm A.f0. [apawko

AOEOOPMALNA NMPABOCO3HAHUA
KAK AKTYAJIbHAA MPOBJIEMA TIM

[IpaBoBas KyJbTypa — 3TO He TOJIbKO HOPMaTHBHO-IIPaBOBOE
sIBJIEHHE O6IIeCTBEHHOM KU3HHU, HO U 3TUKO-COLUa/IbHO-IOPU/IU-
yecKUi peHoMeH. BaxkHeH i acnekT n3yyeHus: GakToOpoOB, BJIU-
SAIIUX Ha GOpMHUpOBaHUE MPABOBOW KYJIBTYyPbl COBPEMEHHOTO
POCCHUICKOro 00I[ecTBa — aHAIM3 peasIbHOW MPaBOBOU U COI[MO-
KyJIbTYPHOM CUTYyalluu B CTpaHe. BrlllleckazaHHOe 06yc/1aBIrBa-
eT aKTyaJIbHOCTb HacTosiiel TeMbl. CTeneHb pa3pabOTaHHOCTH
TeMbl: Npo6JieMa NMPABOBOM Ky/IbTYpbl Bcerja Oblia 00BEKTOM
MPUCTAJbHOTO BHHUMAHHUs Pa3JIMYHbIX aBTOPOB IPABOBE/IOB,
IOPUCTOB, YY€HBIX, uccaeoBaTesneld. MccieoBaHu0 HacTOsALEN
TeMbI OCBSALIEHO 60JIbIIOE KOJUYECTBO TPYAOB yueHbIX. /locTa-
TOYHO YIIOMSIHYTh TaKUX HcCaefoBaTesel, kak M.M. A6aynaes,
['A. Tamxues, B.Jl. 3opbkun, HU. Marysos, A.B. Manbko. B Ha-
cTosiliel paboTe TaKKe HCIOJIb30BaIUCh TpyAbl PM. AkyTaeBa,
JLA. BynaTtoBoii, A.A. BacunbeBa, ®.I1. Bacunnera, Jl. I'yakosa,
C.2. Kunuuckoro, H.U. JlanuHa, B.B. JlyHeeBa, A.B. MesexuHa,
B.I0. MenbHukoBa, M.IO. OcunoBa, A.A. [lanenkoBa, M.I0. CemeHo-
o, M./l. YecHokoBoi, W.II. AkymeBoii u ap.

Ha ¢opmMupoBaHue npaBoBOM Ky/JbTYpbl U NPABOCO3HAHMUS
BJIMSAIOT TaKHe GaKTOPHI, KaK:

- BOCIHUTAHUE, a TAK:Ke MOPaJIbHBIN KJIUMaT B CEMbE;

- 3aKpelieHHe U pa3BUTHe OCHOB IPaBOCO3HAHUS B MpoLiec-
ce 00y4YeHUs;

- uH$OpPMaIMOHHOE BO3/IeNCTBUE;

- JIOCTYNHOCTb NPABOCYAUS, Cyle6HON 3alUThI, CTPOTOE CO-
6JI0JleHHEe TOC. CAYKAIMMHU HOPM 3aKOHA U npodeccroHaJbHON
3TUKY;

- 3¢ deKTUBHOCTD 3aKOHO/ATE/NbCTBA, €r0 a/[eKBATHOCTD CH-
TyalM{ B CTPaHE;

- KOHTPOJIb 32 COCTOSIHMEM 3aKOHO/IaTe/IbCTBA B PD;

- 3aKOHHOCTb B /IeSITeJIbHOCTH TPAaBOOXPAHUTETbHBIX OPTraHOB;
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- obecrieyeHue MPABONOPAJIKA;

- JIOCTYITHOCTb KBJIMPUIIMPOBAHHON FOPUIAYECKON TTOMOLIY;

- dopMHUpOBaHHE COOTBETCTBYIOLEN H/I€0I0THH.

Heo6xoauMoO TakXe CKasaTb U O TOM, YTO HEBO3MOXKHO CO-
3/]aTh MO-HACTOALIEMY IIPaBOBOE TOCYAAPCTBO U B MOJIOKHUTEb-
HOM CMbIC/JIE POTrPECCUBHOE OOLIECTBO, KOTOPOE YBaXKaso Obl
TPaZUIMOHHbIE YCTOM MHHYBIIUX IOKOJIEHUH, 6e3 3aUHTepeco-
BaHHOCTU B 3TOM MOJIOZEXH. Ha cerofHANHNUN JeHb MOJIOZIeKb
SIBJIIETCSI OCHOBHOHM JileMorpaduyeckoi TpyIIoN, OT KOTOpPOH
3aBUCHUT Oyayiee sro6oro obuectBa. UMeHHO moaToMy pabo-
Ta C MOJIOZEXKbIO, HallpaBJIeHHasi Ha OPUEHTALUI0 >KU3HEHHBIX
LIeHHOCTeH, Ha ysACHEeHWe NO3UTUBHOCTH NPAaBOBON KYJbTYpHI
SIBJISIETCSI OUeHb BaXKHOU. [laHHas paboTa TaK)Xe MOXKET OCYII[eCT-
BJISITBCS BBIIIEPACCMOTPEHHBIMH CIIOCO6AMH.

YTo KacaeTcs My Tel o Npeojo/IeHH0 iepopMaly MpaBoCco3-
HaHMs IPaK/iaH, Ha/leJIeHHbIX BJACTHBIMU TOJTHOMOYHUSMH (a/iBO-
KaTbl, CyZIbU, COTPYJHUKH IPABOOXPAHUTENbHBIX OPraHOB U T.[.),
0 KOTOPBIX TaK)Ke ObIJIO CKa3aHO B XO/ie IaHHOTO MCCJIe/J0BaHUs,
TO 3/1eCh [TPEJICTOUT 60Jiee CJI0’KHAS U CUCTeMaTU3MpPOBaHHas pa-
6oTa. [loMrMo BbIIIeyKa3aHHbBIX METO/10B (IIPaBOBOE BOCIUTAHHUE,
IpaBoOBOe 00y4YeHHe, CAMOBOCIIUTAHUE), KOTOpbIE TAKXKe CIeAyeT
HCI0JIb30BaTh B KaueCTBE NPeosioJieHus AedopMaliiy NpaBoco3-
HaHMWs NPe/ICTaBUTENSAM PUANYECKUX TPpodeccui, He06X0 UMbl
Mepbl, y3KOH HanpaBJieHHOCTH. Tak, paccMaTpuBas JepopMmaruio
NpaBOCO3HaHUA aJBoKaToB, B.JI. KyapaBues nuuer o TOM, 4TO
JUIS TIpeJloTBpalleHus npodeccuoHalbHOU AedopMaluyd Heob-
XOAMMO «...He TOJIbKO IOBBIIIATh MOpPaJbHO-NICUX0JIOTUYECKHe
KayecTBa a/IBOKAaTOB, COBEPIIEHCTBOBATh NpodeccHoHaIbHOE
MacTepCcTBO M BbIpabaTbIBaTb HEOOXOAUMBIE NCHXOJIOTHYECKUE
KayecTBa, MOJIOXKUTEJIbHO BJIUAIOIINE HA OCYyIleCTBJIeHHe 3ally-
TUTEJIbHOM J1eITeJIbHOCTH, HO U NpeX/e BCero co3faBaTh yCJo-
BUs, obecrnevyuBarle MOPaTbHO-NICUXOJO0IHYECKYI0 YCTONYU-
BOCTb U NTOCTOSIHHYIO TATY K CAaMOCOBEPILIEeHCTBOBAHHUIO, HAYUHAs
CO CTYZ,eHUYECKOU CKaMbU».

BaKHbIM NOKa3aTeJsieM Pa3BUTHSI NPAaBOBOW CUCTEMBI B 0611ie-
CTBe ABJIIETCS COCTOSIHUE IIPAaBOCO3HAHUSA B HEM.

OT 3TOro 3aBUCHUT HACKOJIBKO OCO3HAHHO OT/eJIbHble UH/U-
BU/Ibl WJIM COLlMaJIbHbIE TPYIIIbLI O6YyAYT C1ef0BaTh HOpMaM mpa-
Ba, IpelyCMOTPEHHBIM B rocyfapcTtse. [103ToMy B cOBpeMeHHOM
MUpe JlaHHad TeMa OYeHb aKTyaJlbHa, Be/lb KaX/ibli JleHb IPOUC-
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XOOUT pemeHI/Ie 3KOHOMHUYECKHUX, ITOJIUTHUYECKHUX U COIHUAJIbHBIX
BOl'IpOCOB. Ux CTelleHb BOB,E[GIZCTBPIH BO MHOI'OM 3aBUCHUT OT TOIr'O
Ha CKOJIbKO I'pakJjaHe rOCylapCTBa YBAXKAIOT 3aKOH U CTPEMSIT-
Cd aKTUBHO y‘{aCTBOBaTb B HpeTBOpEHI/II/I HOJIO)KEHI/Iﬁ HpaBOBbIX
HOpM B HOBCE,L[HeBHy}O KU3Hb.

B cBsI3M ¢ 3TUM 0C060€ MECTO OTBOAUTCH TaKOH COLiMAJIbHO
MICUXOJIOTUYECKON COCTABJISIONIEH MPABOBOTO PEryJHPOBAHUS,
KaK NMpaBOCO3HAHUE U TPABOBas KyJbTypa.

11\\\\\\\\\
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M.T. BenbsaHuHOBa
MexpayHapozHO-NpaBoBoi (hakysbTet
Mockosckoro yHusepcuteta MBI Poccum nm. B.A. KukoTs
Hay4Hbil pykosodumens: k.t0.H., doyeHm A. [0. [apawko

YTO ECTb HOPMA B NOBEAEHUN

TepMUH «IOBefieHHE» MMPOKO UCIOJIB3YeTCs /iJ1s1 06003Have-
HUA BUJA U YPOBHA aKTHBHOCTH 4eJIOBeKa HapsAAy € TaKUMH ee
IPOSIBJIEHUSIMH, KaK JlesTeJbHOCTb, I03HaHHUe, oblieHue. OHO
U3 CBOWCTB NTOCeIeHUs ABJIAETCS TO, YTO OHO COLIMAJIBHO 110 CBOeH
CyTH - OHO pOPMUPYETCS U pean3yeTcsl B 0OIECTBE.

[loBefeHNE MOXKET [EJUTBHCA HAa «HOPMaJbHOE» U «HEHOP-
MasibHOe». «HopMa/JbHBIM» CYUTAETCA TO, YTO COOTBETCTBYET
IPUHSATOHN B laHHOE BpeMsl HopMe. Coco6bl MOJIy4YeHUs] HOPMbI
4acTO Has3bIBAKOT KpUTepuAMU. OJJHUM U3 HUX ABJSAETCA CTaTH-
CTUYECKUH KpUTEepHUi.

CTaTUCTUYECKUN KPUTEPUH COYeTaeTCs C KayeCTBEHHO-KOJIU-
YeCTBEHHOH OLIeHKOM MOBeJleHus 110 CTENeHH ero BhIpaXXeHHOCTH
U CTeIleH!U YTrpo3bl /J1s )KU3HU. HanprMep, ynoTpebJieHne aaKoro-
JIsl Cd4MTAETCSI HOPMaJIbHBIM (€C/TH ero YIOTPebJISSTh B HEOOJIBLINX
Jl03ax), HO OTKJIOHSIIOLMMCS — NpH 3J10ynoTpebeHud. [losTomy
MOKHO cZieJ1aTh BbIBOJ], YTO BCe [T0BeJleHUYeCKue IPOSIBJIEHU MOXK-
HO pa3/ie/IMTh Ha /iBe TPYIIbl: HOpMaJbHbIE U TATOJI0TUYECKHE.

ConasbHO-HOPMAaTUBHBIA KPUTEPUH HMMeeT 4Ype3BblYalHO
Ba)KHOE 3HAYEHHE B PA3/IMYHbBIX 06J1aCTSAX OOIIeCTBEHHOH KU3HHU.
[loBesieHNE KaX/A0T0 YeJ0BeKa eXKeJHEBHO OLleHMBaeTCd U pery-
JINPYETCS C IOMOLbI0 Pa3HOOOPA3HBIX COLMATbHBIX HOPM.

OTKJIOHAWLeecqa NMOBeJleHHe JMYHOCTH — BUJ, COLMAJIbHOTO
HIOBe/IeHUs], KOTOPBII He COOTBETCTBYET OOILENPHUHATHIM IPaBU-
JlaM. MHade roBops, noBeJieHUe, KOTOpPOe He COOTBETCTBYET 3a-
KOHaM, TPaJULHUAM U COLMAJBbHBIM YCTaHOBKaM. Ho Tak ke Hy»-
HO MOMHHUTB O TOM, YTO COLjMaJIbHble HOPMbI U3MEHAKTCA. JTO,
B CBOI0 O4epe/b, NpHAaeT OTKJIOHAWIEMYC I0OBeJeHUI0 UCTO-
pHYeCcKy NpexoAdalri xapakTep. Hanprumep, oTHoOIIEHHe K Kype-
HHUIO, OHO 3aBUCUT OT 3MOXHU U CTPAHBI.

OCcoGEeHHOCTBI0 OTKJIOHSIIOILEr0Cs MOBEJEHUS SIBJSIETCS TO,
YTO OHO HOCUT HETraTHUBHYIO OLEHKY CO CTOPOHBI APYTrUX JIOAeH
B BU/le OCYXK/JIeHUH, COLlMa/IbHBIX CaHKLUHK U T.J. ITa OLlEHKA Ha-
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HOCHUT peasIbHbIM yliep6 caMOd JIMYHOCTH WM OKPYKAIIIUM
JIIOJAM. ITO MOXET ObIThb MPUYMHEHHE MOPAJIBHOTO U MaTepu-
aJIbHOTO yiep6a, pu3nyeckoe HaCUIMe U IpUIKHeHHe 60Ju. Ho,
C Ipyro¥ CTOPOHBI, HEraTUBHbIE OLlEHKU MOTYT MPUBOJUTH K Ta-
KOMYy HEraTHMBHOMY SIBJIEHHIO, KaK CTUIMaTHU3alUs JUYHOCTH -
HaBelIMBaHUE Ha Hee spJiblKa. HanpuMep, TpyHOCTH ajanTalyu
YyeJIOBeKa, OTOBIBILIET0 CPOK HAKa3aHHUsI U BEPHYBILErocs B «HOP-
MaJIbHY0» KU3Hb. [IONBITKU 4yesioBeKa HadyaTb HOBYIO >KU3Hb
3a4acTylo pa30oUBAIOTCS O HeJlOBepHe OKpyKarouux Jogei. [lo-
CTeNeHHO fIpJbIK (HapKOMaH, MPecTYIMHUK, caMoybuiina U T.IL.)
dopMUpyeT [eBUAHTHYI HAEHTHYHOCTb (camooiyineHue). Ta-
KUM 06pa3oM, Takasl penyTalys NpensiTCTBYeT NO3UTUBHbIM Ie-
peMeHaM U BbI3bIBAET PeLU/IUBBI IeBUAHTHOTO MTOBEJI€HHUS.

PaccmaTtpuBaeMoe MOBeJleHUE TNPEUMYLIECTBEHHO MOXHO
oXapaKTepu30BaTb KaK CTOWKO NOBTopsAwlleecd. Tak, eciu pe-
GeHOK CeMHU JIeT OJJMH pa3 B3siJ1 6e3 CIpocy HeGOJIBLIVI0O CyMMY
JleHeT y poAuTesiell Ha C1aflocTH, 6e3 Moc/iely0IUX IKCLEeCCOB,
onpe/iesieHHE JAaHHOTO MOBeJleHUsI KaK OTKJIOHSOLIerocsi 6yet
HeJI0CTaTOYHO KOPPEeKTHBIM. HanpoTuB, cucTeMaTHYeCKOe 0CO3-
HaHHOe BOPOBCTBO JIeHET MOJPOCTKOM OY/eT ABIATHCSA OJHOHN U3
$OpM OTKJIOHSIOIIETr0Cs MOBEEHUS.

M3meHeHUs1 B 00leCTBe MPUBOJAT K M3MeHeHUI0 HopM. Ho
CaMU HOPMbI ¥ OTKJIOHEHUSI OT HUX SIBJISIIOTCS] HEOT'beMJIEMOH Ya-
CThI0 JIIOOOY COLMAJIbLHONU CUCTEMBEI.

Y Bcex rpyI ecTb HEMMCaHble TPaBUJIA IOBEIEHMUsT UJIH HOP-
Mbl. Tak KoHCy/nbcKui fenapTaMeHT MHUHHUCTePCTBA MHOCTpPaH-
HbIX Zies1 Poccuu BbljiesisieT HEKOTOpble 0CO6EHHOCTH NOBeIeHUS
B PsiJile UHOCTPAHHBIX FOCYapCTB.

BeaukobpumaHus

- TojAHATHe 6poBel (BOCIPUHUMAETCS KaK BbIpaXKEHUE CKell-
THUYECKOTO OTHOLIEHHUS);

- CpeJIHUH U yKa3aTeJbHbIH NaJbIibl C1I0KEHbI BMECTE U MO/
HATHI BBepX (03HavaeT: «Hy, mogox iy, 51 10 Te6s1 106epychb!»);

- KpaliHe HeNpPUJIMYHBIMA KEeCT «OCKOPOUTEJbHBIM Maseny»
(momHATBHIA cpefHUN majel - IoJpa3yMeBaeT IPyObIA OTKa3s
B Ipocb6e).

T'sunesi-Bucay

- MOJHATBHIA BBepX OOJIbIIOW Masiel], 03HAYAIU[UA B 00JIb-
IIMHCTBE CTPAH MUpPa MOJIOKUTENbHYIO OLIEHKY POUCXOAALIEMY,
HecCeT 3/1eCb OCKOPOUTENbHBINA OATEKCT;

13
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- B CTpaHe YYBCTBUTEJbHO BOCHPUHUMAIOTCS BbICKAa3bIBAHUS
B OTHOLIEHUH I|BETA KOXU;

- NPOJOJDKUTENbHOE NPUILEJKMBaHNUE SI3bIKOM paclieHHBa-
eTcsl KaK HeyBaXkeHUe K CO6eceTHUKY.

Jlanus

- NIpU OOLIEHUH C JaT4aHAMU PEKOMEHJYeTCsl COOJIIAAThb
JMCTaHIMI0, U36eraTb BOIPOCOB JJUYHOTO XapaKTepa, 06 ypoBHE
JI0X0/10B, paboTe U BEpPOUCIIOBEJAHHH.

KH/P

B 3TO0li cTpaHe 3anpeleHo:

- OCKOpOJieHUe B JIIO6bIX GpopMax (CJI0BECHO U XKeCTaMH);

- TOBpEX/leHHEe KHUT, ra3eT, )KypPHaJIOB, JIEHEXHbIX KYIIOP
¢ u306pakeHUsIMU pyKoBoauTeset KH/IP;

- npu otorpadpvpoBaHUM B IOMeELIEHHUSX, I/le eCTb OpTpe-
Tbl KuM Up Cena u Kum Yen Upa, He06x01MO, YTOObI OHH ITOJTHO-
CTbI0 MOMEIAJINCh B Ka/ip.

[lonsiTEe «HOPMBI» Y BCeX CBOe. B pa3HbIX KyJbTypax cylie-
CTBYIOT CBOM NPUHSATHIE NPaBUJa NOBEJEHUs U Tpasuuuu. Jlo-
JAM I yCIIeTHOM KOMMYHHMKAIlMM Heo0XOJMMO IOHUMAaThb
IPUHSTHIE B TOW UJIX UHOM cpeJie HOPMbI U NpaBuJia OBEJJeHUs
B 0011[€CTBE, YYUTBIBATh KyJbTYPHbIE 0COOEHHOCTH cobeceJHHKA.
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M.B. lepman
WNHCTUTYT NpaBoOXpaHUTENbHONM feATeNbHOCTY
CapatoBcKoii rocyapCTBEHHOM pUANYECKON akageMumn
Hay4Hbili pykosodumens: K.10.H., cm. npenodasamenb P.A. Ocunos

POJ1b 3KOHOMUKW B MPOUCXOXXAEHUA
FOCYOAPCTBA

IJKOHOMHKA — [JIaBHBbIN GaKTOp NPOUCXOXKAEHNS FOCYAapCTBa,
T.K. IyTHU CTAHOBJIEHUS FOCYAapPCTBEHHOCTU UMEIOT 3KOHOMHUYe-
CKUI XapaKTep, a IPUYUHBI IPOUCXOXKIEHHUS roCyJapCTBa — IKO-
HOMMYECKYIO O OTJIEKY.

[lofaBasioniee GONBIIMHCTBO TEOPUN TNPOUCXOXKAEHUN To-
CyAapcTBa MOXKHO INPU3HATh HECOCTOATEJNbHBIMH, IOTOMY 4YTO
B CBOMX II0JIOXKEHUAX OHU ONUCBIBAIOT JIMIIB CJIe/ICTBUS, @ HE CAMU
MIPOILIeCCh], TPOUCXOAUBILINE B X0/1e GOPMUPOBAHHUSA rOCyZapCcTBa.

[laTpuapxanbHas Teopusl NPOUCXOXKAEHUS rOCylapcTBa yTBEp-
KJIaeT, YTO BJIACTb MOHApXa aHaJIOTMYHa BJIaCTH OTLA HaZL IeTbMH,
apryMeHTUpPYyA 3TO aKKYMyJSALMeHN )XU3HeHHOro onbitTal. OgHaKo
BJIACTh OKa3bIBaeTCs Y HEro 1o NpUYHUHE TOr0, YTO OH NPUHOCHUI
B JIOM [J100bIYY — JIOKAJIbHBIA BO30GHOBJISIEMBIN NPUPOJHBIN pe-
CYpC, KOTOPbIN BXOAUT B COCTAB NPOJ0BOJILCTBEHHBIX. TaK, 3KOHO-
MHYECKUH aclleKT 03BOJIMJI My>KYMHE BCTaTh BO IVIaBe X03AMCTBa.

JloroBopHas Teopua NPOUCXOXKIEHUA TOCYy[apCTBa BblIBUTa-
Jla Ha NepBbIY IJIaH JleMOKpaTHYeCKHe UJied U YTBepKaasa, YTo
HCTOYHUKOM rOCYZ,apCTBEHHOM BJIACTH fABJIsAeTCA HapoZ OfHaKo
Jlayke B COBPEMEHHOM MHUpe TPYAHO Ha3BaTh AeHCTBUTEbHO-/ie-
MOKpaTHYecKoe rocysapctBo. KpoMe Toro, kak 06bICHUTh TOT
$aKT, YTO BO3IVIABJIS/IN FOCYAAPCTBO Mpe/CTaBUTENN 3HATH. Pas-
Be He 3KOHOMHYeCcKUH $akTop, GpakTop 6J1arocoOCTOSHUSA UTpasl
pellaply0 poJb U B 3TOM TEOPUHU IIPU IOCIOACTBE NMPUHLMUIA:
KTO 6oraye - y TOro ¥ BJIacTh.

1 Cwm.: Kynanoe B.JI, Maavko A.B. Teopusi rocyjapcTBa U paBa: yue6-
Huk. M., 2019. C. 40.

2 Cm.: Hazux C.H. ®pauny OnneHrefiMep o NPOUCXOXKIAEHUH TOCyap-
CTBa U €ro KPUTHKA JIOTOBOPHOH TEOPUH NPOUCXOK/IEHHUS rOCyjapcTBa
U ecTecTBeHHOro npasa // [Ipo6eJsibl B poCCHICKOM 3aKOHOAATENbCTBE.
2013.Ne 6. C. 57.
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OpraHudeckast TeOpHsi IpUPaBHUBAET MPOLLECC 3BOJIIOLIUU Ye-
JIOBEKa U rocyzapcrsal. B kiroue JaHHOT0 Bompoca ciefyeT pac-
CMaTpPHUBATh 3BOJIIOIHIO He GHOJIOTHYECKOr0 BH/IA, a OOIIEeCTBEH-
HbIX OTHOLHeHPlﬁ, KOTOpbI€ M TPUBEJIN K TIOABJIEHUIO rOCyJapCTBa.
BakHy10 poJ/ib B 3TOM IpOIlecce UrpaeT pacmaj, po/omieMeHHbIX
OTHOIIIEHHUH 10 NpHUYrMHE BOBHUKHOBEHHA UMYILIECTBEHHOI'0 He-
paBeHCTBA U COCPEeJIOTOYEHHE OGOraTCTB B pyKaX po/ioIJIEMEHHOU
BEPXYIIKH, YTO y>K€ MOXXHO CYMTAThb 3a4aTKaM{ YaCTHOH c0O6-
CTBEHHOCTH.

Te3uc ncuxos0ruyecKkor TeOpUHU: y 4esl0BeKa CyLeCTBYeT IICH-
X0JIOTUYecKasi MOTPeGHOCTh KUTh B paMKaxX OpraHU30BaHHOTO
o61mectBa. Ho 06beIMHATHCA B COOOIIECTBA JIFO/IEH BbIHYKAeT
He NICUX0JIOTHYeCKas MOTPEOHOCTb, a 110 MOTPEGHOCTh B [0OBIYE,
KOTOPYI0 HEBO3MOXKHO MOJYYUTh B OAUHOUKY. A UTO TaKoe J00bI-
4a y’Ke pacCMOTPEHO paHee.

Teopusa Hacung yTBep)K/JaeT, YTO BOSHUKHOBEHME TOCyZAap-
CTBa eCThb peajusalys NPUHIUINA: CIA0bIA MOJYUHSAETCA CUJIb-
HOMY, 00J1a/]al0IleMy apMHeH, CIOCOOHOW MOKOPUTH IJIeMeHa.
A 6oecrnioco6Hast apMusl — pe3yJbTaT MOILIHOM, MPAaBUJIBHO BBI-
CTPOEHHON 3KOHOMHUYECKOW MOJUTUKU. OCOGEHHO B COBpeEMEH-
HOM MHpe MpOCJeXKHUBAETC 3Ta 3aKOHOMePHOCTb. [loaTomy
MMEHHO pa3BUTas 9KOHOMUKA — [VIaBHBIN KPUTEPUH pa3/ie/leHust
Hapo/ia Ha «CUJIbHBIN» U «CIa0bI».

AHanu3 nyTel CTaHOBJIEHUS FOCYAAPCTBEHHOCTU MO3BOJISIET
c/iesaTh BbIBO/I: 3KOHOMUKA — IJIaBHBIN GaKTOp MPOUCXOXK/IEHUS
rocyZjapCTBa, T.K. 3allafiHbI{ Iy Th XapaKTepU3yeTCs M0sSBJIeHUeM
YaCTHOM COGCTBEHHOCTH, 3KOHOMUYECKUM HEepaBeHCTBOM U pas-
JleJleHWeM 00IecTBa Ha KJIACChl, 2 BOCTOYHBINA, 06yCIaBIUBA0-
MUHACA HeOoOXOAMMOCTBIO NPOBEJIEHUs CeJIbCKOX03SIMCTBEHHBIX
paboT, UMeeT YUCTO 3KOHOMHUYECKYHO TMO/OIIEKY, MOCKOJbKY
ceJIbCKOe X035MCTBO AABJIAETCA OJHOW U3 OTpac/iel SKOHOMUKH.

! Cm.: Psazanyesa M.II, Anmocsb I1.A. K Bonpocy o MecTe opraHuye-
CKOUM TEOPHH NMPOUCXOXK/IEHHS TOCyIapCTBa B COBPEMEHHOHN HayKe O ro-
cypapcTBe U npaBe. BecTHuk Hayku. 2018. Ne 1. C. 26-33.
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A.M. l'mmapees
B3 ®CKH Poccum
Hay4bili pykosodumens: K.10.H. f.M. TuxoHos

0 HEKOTOPbIX NMPOBJIEMAX TEOPUA
FOCYOAPCTBA U NMPABA KAK HAYKU
B COBPEMEHHbIW NMEPUOL

B KOHTEKCTe UCTOPUYECKOTO PAa3BUTHUS POCCUMCKON HOPHUCIIPY-
JIeHIIUM MOXXHO TOBOPHUTB O Pas/IMYHbIX B3IUIsaX YYEHbIX U UC-
cnenoBaTeslel Ha BONPOchl GYHKIMOHUPOBAHUS Takod ¢yHza-
MeHTa/IbHOW IOpUANYECKOW Hayku Kak «Teopusa rocypapcrsa
Y npaBa». /laHHas TeMa IpeJCTaB/sAeTCs aKTyaJbHOM B CBeTe
HenpeKpallanUuxcs AUCKYCCUH OTHOCHUTEJNbHO POJIM JAaHHOU
HayKH, 0CO6EHHO YCUJIMBIIMXCS B IOCTCOBETCKOE BpeMsl.

Teopus rocysapcTBa U paBa C COBETCKMX BpeMeH CYHUTAeTCs
dyHlaMeHTaNbHOM I0PUANYECKON HAYKOU, CIYKUT KaK Obl «BBe-
JIeHHEeM B IOPUCIPYAEHLUIO», BBINOIHSIET BOXKHEHIIYI0 METOZ0-
Jloruyeckyo ¢yHkKiuo, GopMyJUpyeT OCHOBHON MOHSTUHHBIN
amnmnapar AJisl MHbIX IOPUANYECKUX HayK.

OziHaKo, B ocjie/iHee BpeMs, Cpe/iv YUeHbIX U UccllefjoBaTesiel
chopMUpoBasoCch pa3IMYHOE OTHOLIEHHUE K POJIM TEOPUH rocyaap-
CTBa ¥ paBa. HekoTopble CYUTAIOT, YTO TeOPUs rOCyapcTBa U Npa-
Ba He JI0JKHA OTHOCUTBCSA K 6a30BbIM OCHOBAM I0PUCIIPYZEHIIUH.

Kak oTMevaeTca B I0pUANYECKOHN JIMTepaType, OCHOBHOM CO-
BpeMeHHOH IPo6JieMOH TeopUM rocyAapcTBa M IpaBa fABJAETCA
HeCOOTBETCTBHE COBPEMEeHHBIM peasusaM. [lo MHEHHI0O HEKOTOPBIX
aBTOPOB, 3Ta HayKa 60JIblIle He CIOCO6HA QYHKIIMOHUPOBATh U pas-
BUBAThCSA KaK rOCy/JapCTBEHHO-IIPABOBast AUCLHUILIMHA. ITO 06y-
CJIOBJIEHO CTPeMJIEHHEM OOLIECTBA YIIPOCTUTh IOPHUCIPYEHLINIO,
cAesaB ee npukjaagHou. Ho camas raBHasi TeHJEHLUS COCTOUT
B yTpaTe UHTEepeca HAaydyHOro coobiiecTBa K GyHJaMeHTaIbHbIM
NPUHLMIAM W MeTOJO0JIOTUYECKHMM acleKTaM pPUCIPYIeHLHH.
[Ipepnaraercsi chopmynupoBaTb HayKy «Teopusi OpUCOpYZEH-
LMW» C 1leJIbl0 OTTPaHUYEHHsI OT OOGLUIMPHON TeOpUU IpaBa U Co-
Cpe/loTOYeHHs 3HaHUS B paMKax YUCTO I0PUANYECKOTo noAxozal.

1 Cm.: PasiHog @.M. TIpo6JieMbl TEOPHH TOCYZAapCTBa U TpaBa (HopH-
CIIPYZAEHLMHU): yuyebHbIl Kypc. M.: [IpaBo u rocymapctso, 2003. C. 75.
Py, y yp p yAap
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[IpeameT Teopuu rocyZiapcTBa M NpaBa He SIBJISETCS yCTapeB-
UM, C TeYeHHEM BPEMEHHU OH TaK K€ MeHsIeTCs U pa3BUBaAETCH,
YTO 3aBUCHUT OT MHOT'MX GPaKTOPOB, B TOM YHCJIE OT UCTOPUYECKUX,
COLMOKY/IBTYPHBIX U Apyrux. C pa3aBUTHEM 00LIeCTBa, MOBbILIE-
HUS YPOBHEH NMPaBOBOM Ky/JbTYPbl U IPABOCO3HAHUS, MEHSIOTCS
Ipe/iCTaBJIeHUs 0 TOCYyZJapCTBe U ITPaBe, OT/Ie/IbHBIX UX CTOPOHAX,
0 MecCTe U POJIM JJAaHHBIX COLUa/IbHBIX SIBJIEHUH B Pa3BUTHUU 06-
IecTBa.

AKTya/bHOUM MPO6JIEMOH [IJIsT COBPEMEHHOUW TEOPUH Tocyiap-
CTBa W IIpaBa BbICTYNAET BbIJieJeHHE NpeJMeTa HAyKU B COIO-
CTaBJIEHWU C JIPYTMMHU IOPUJAYECKUMH HaykaMu. OTMe4yeHHble
npo6JieMbl Pa3BUTHUS IOPUAUYECKON HAYKH CBUJIETEIbCTBYET
006 aKTHBHU3aLMU MOUCKA CIOCOOOB COYETAaHHS HOBBIX I10/IX0/I0B
Y MeTO/|0JIOTMH [T03HAHUS IOCYAapCTBEHHO-IIPABOBbIX SIBJIEHUH.
[lepes, Hay4yHbIM IOPUIUYECKUM COOOLIECTBOM CTOUT BOIIPOC:
160 NMPO/0JKATh Pa3BUBATBCH B YCIOBUSX IOPUIUYECKOTO MO-
3UTUBU3MA, JIMO0 BHEIPSATH HOBYIO IOPUUYECKYIO JIOKTPUHY.

TakuM 06pa3oM, oZjHa U3 [VIaBHBIX 33/1a4 TEOPUH rocyjapcTBa
Y IIpaBa COCTOUT B TOM, YTOObI TOYHO CHOPMY/IUPOBATH KOHIIE-
I[MI0 Pa3BUTHUS COBPEMEHHOIO TOCY/apCTBa U IpaBa, a TaKke
COOTBETCTBYIOLIETO CreKTpa nmpo6JeM. Ha Hamn B3rsj, Teopus
rocylapcTBa M IpaBa JOJDKHA OCTaBaTbCsd (yH/AaMeHTaJTbHON
IOpUIMYECKOM HAyKOW M MHTEHCUBHO Pa3BUBAThCH, NOCKOJBKY
ee MeTO/[0JIOTUYECKY0 QYHKI[UI0 TPYJAHO MepeoleHUTb, 0COOEH-
HO B COBpeMEHHBIU NIEPUOJ,

1 Cm.: Tromenesa H.B. CoBpeMeHHbIe IPO6JIeMbl pa3BUTHsI 06I11e# Te-
OpuH rocyaapcTsa v npasa // dnoxa Hayku. 2017. Ne 10. C. 77.
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O.M. OepuHa, MN.10. MNaweHko
WHcTuTyT Npokypatypel
CapatoBcKoii rocyapCTBEHHOM pUANYECKON akageMumn
Hay4Hbil pykosodumens: K.10.H., douyeHm F0.A. KoHopawos

MPOBJIEMbI PEAJIU3ALIUN NPABA

Peanusanus mnpaBa CTaGU/IbHO 3aKpeNuJiochb B O0OILeCTBE.
B.JI. Kynanos faJ1 To4HOe olpefie/ieHHe JaHHOMY NTOHATHIO — 3TO
Iponecc BOIJIOMEHHA IMPaBOBbIX HOPM B IIpaBOMEpPHOe MmoBee-
HUe CyO'bEeKTOB, B JJOCTH)KEHHE 3alJIAHUPOBAHHOI'O COLHA/IbHO
M0JIe3HOro pe3ysbTraTa'. Peasinzanus npaBa MMeeT Ba)KHOe 3Ha-
YyeHUe BO Bcex chpepax KU3HHU 06I1eCTBa, HO CTOUT OTMETHUTh, YTO
B HacTosllee BpeMs B JaHHOU cdepe CymecTByeT psa/ Mpo6JieM.
HawnboJs1ee 3HaUMMBIMH U3 HUX SABJISIOTCA:

1. Peanu3sanus npaB Ha 06pa3oBaHUeE.

2. HeBblInoJsiHeHUE JIOIKHOCTHBIMU JIMIIAMU UX 00SI3aHHOCTEH.

KitoyeByto poJib UrpaeT mpobJieMa peajyd3aluu IpaB Ha 00-
pa3oBaHUe. B kauecTBe npuMepa pacCMOTPUM CUTYAILUIO, IPU KO-
TOPOU YesIOBEK UMeeT MPaBo, HO He MOJIyYaeT 0XKH/iaeMoro npa-
BOBOTO pe3yJsbTaTa. HanpuMmep, BbINYCKHUK, OKOHYMBIIHWH LIKOJLY,
X04YeT NOCTYIIHUTb B UHCTUTYT Ha 6}o,q>x<e'r, Ha OCHOB€ KOHKYpPCHOTO
ot6opa (1. 7 cT. 50 3akoHa P® «06 06pa3oBaHUm»), HO B CITMCKAX
MOCTYNAIINX He HaXOAUT cBoedl damMuanyd. MoXKHO moAyMaThb
0 TOM, YTO BBINYCKHHUK He HabpaJsl HYy>KHOe KOJIMYeCTBO 0aJljoB,
MI03TOMY He YBU/eJ cebsl B CIMCKe, HO IPUYMHA MOXKET CKPbIBATh-
cs U B AipyroM. Hanpumep, B ToM, 4TO 6blJa NpoBeJieHa daibCcu-
¢duKanusa pe3yabTaToB 3aJaHuil. CiiejoBaTe/bHO, JAaHHOE MPaBO
Ha GecIiaTHOe 06pa30BaHUeE He OCYLeCTBJISETCS. 3aKOH He Mpe/Ji-
ycMaTpUBaeT YeTKOM 3alMThI IIPaBa 1o JaHHOMY Bompocy. Cyie-
CTBYIOILMU B Halllel cTpaHe MeXaHU3M I0JauH anessiuy pabo-
TaeT HeJOCTAaTOYHO CIKEHHO W He TapaHTUPYeT 3allUTy NpaB
IMOCTyIAOUUM. B ocHoBe HpO6JIeMbI MOCTYMAKIIHUX JIEXKHUT MaTe-
puasbHOe nobyxaeHue. [IppyunHaMu panbcudukanuy pesysbTa-
TOB KOHKypCa MOTYT fIBJIATbCA KOppynuud. JlaHHBIM BOIPOC MOKa
0CTaeTCsl 3aKOHO/IaTeJIbHO HEeI0CTaTOUHO YPEryJIMPOBaHHBIM.

1 Cm.: Kysnanos B.JI. Teopus rocyaapcTBa ¥ npasa. Capartos, 2019. C.
313.
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0co6eHHOCTM B3aMOOTHOLLEHWIA rocygapcrea U JIMMHOCTU: UCTOPUA U COBPEMEHHOCTb

o

,uVIHaMVIKa YNCNEHHOCTU }J,ETEIZ-CVIPOT, NpaBo Ha nosy4YeHue Xunba
Y KOTOPbIX BO3HUKNO, HO HE peasiM30BaHO

175
158 a 147,1
128 140 131 141 !
113
100
| I | I | | |

2015r. 2016r. 2017r. 2018r. 2019r.
Ouepenp, TeIC. yen. . HeobecneuerHble, TeIC. yen.

Tak>ke CTOUT OTMETUTH TAKYI0 IPOGIEMY, KaK HEBBIITOJTHEHHE
JIO/DKHOCTHBIMU JIMIJAaMHU UX 06513aHHOCTeN. Kak npumep MOXKHO
MPUBECTH IIPABO AeTEN-CUPOT U IeTeH, 0CTaBIIUXCS 6e3 Moneyu-
TeJIbCTBA POJUTeJeH, Ha XKuJibe. [laHHOe IpaBo yYKa3aHo B 4acTH
nepBoi cratbu 8 PenepasbHOro 3akoHa «0 JOMOJHUTETbHBIX
rapaHTHUSX MO0 COLMAJbHOU MOJJEPKKe JleTeH-CUPOT U JeTew,
oCTaBLIMXCS 6e3 MoleyeHUs: poAuTeiei». Peasn3oBaTh JaHHYIO
HOpMY [Jl0JKHA UCIOJIHUTE/IbHAs BETBb BJIACTH, HO OHA He CO-
BepIIaeT 3TO B MOJHOM o6beMe. [lo cTaTUCTHKe, YKa3aHHOU Ha
JuarpaMMe!, GOJIbIIMHCTBO JleTel, UMelollee NMPaBo Ha KUJIbE,
ero He MOJIyYMUJIM. YIIOJIHOMOYEHHBIH 1O IpaBaM pebeHKa MpU
[Ipesugente Poccum AnHa KysHenoBa Ha3Bajla OCHOBHbIE IMpU-
YU HBI IAaHHOU NPOG6JIEMbI: HU3KHE TEMIBI CTPOUTEJIbCTBA KUJIbS;
06bEM CllelMaIM3UPOBAaHHOIO GOH/IA HE COOTBETCTBYET peaslb-
HBIM 3aI1pOCaM U NOTPEeGHOCTSIM; HeKauyeCTBEHHOE KUJIbE; TIPeJio-
CTaBJIEHUE KUJIBIX IOMELeHUI B OT/Jja/IeHHbIX HaceJeHHbIX IyH-
KTax. [lJ1g NOJTHOYM peasn3alyy JAaHHOTO paBa UCIOJHUTE/IbHAs
BJIACTh JJ0J>KHA YCTPAHUTh Ha3BaHHbIe NPUYHHBI.

[Ipo6sieMbl peasusaliid HOPM IpaBa CBsI3aHbI C peaJbHOMN
cuTyanuel B cTpaHe. [I[pydMHaMu 3TOTrO BBICTYIIAeT OTCYTCTBHUE

1 URL: https://ach.gov.ru/checks/k-nachalu-2020-goda-bolee-190-
tys-detey-sirot-ne-poluchili-zhile-na-kotoroe-imeyut-pravo
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BO3MOXKHOCTEM TOCyAapCTBa YYUTBIBATb BCHO CHUTYALUIO CJIO-
’KUBIIEIOCS B 001[eCTBe. PelIUTh JaHHBINA BOMPOC MOXKHO MyTEM
MPUHATHS HOBBIX IPABOBBIX aKTOB, JIMOO MyTEM BHECEHUS U3Me-
HEHUH U JIOTIOJIHEHUH B y2Ke CyIL[eCTBYIOLINE 3aKOHBI, JIUOO0 yxKe-
CTOYeHHe HaKa3aHUH 32 HEUCIOJIHEHHe NTpaBa.
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0co6eHHOCTM B3aMOOTHOLLEHWIA rocygapcrea U JIMMHOCTU: UCTOPUA U COBPEMEHHOCTb

o

B.M. 3aBopoBa
PocroBckuii dhmnmnan Poccuiickoit TaMOXeHHOW akagemum
HayuyHbil pykogodumenb: K.10.H., doyeHm B.B. Pycckux

MPABOBOI HAMMNU3M B CTYAEHYECKOMN
CPEZE: NPUYMHbI U NYTWU NPEOJONEHUS

Cpenu ¢akToOpoB OOIIECTBEHHOW >XU3HU, KOTOpbIE Cyllle-
CTBEHHO TOPMO3ST pa3BUTHe Halllel CTpPaHbI KaK JleMOKpaTHye-
CKOro, IPaBOBOI'0 I'OCYAAapcTBa, 0c060e MECTO 3aHUMaeT MpaBo-
BOU HUTUJIM3M.

B nepByto odepesib HeOOGXOAUMO yKa3aTb Ha HEO/HO3HAY-
HOCTb MOHUMAaHMS MOHATHS IMPaBOBOro HUruausMa. Onpesese-
HUe OCHOBBIBAETCSl HAa MCIOJIb30BAaHUHU JIOCTATOYHO PA3HBIX 110
CYTH NMOHSTHUH PAaBOBOr0 HUTM/IM3Ma. MOXXHO CYMTATh, 4TO Mpa-
BbI HUTMJIM3M IPEUMYLIECTBEHHO NTOHUMAETCs KaK THUII IIPaBo-
CO3HaHUS, KOTOPBIM OTPULIAET COLMATBHYIO U JIMYHYIO [IEHHOCTD
IpaBa, CYUTAET ero HeECOBEPLIEHHBIM CIIOCOG0M peryJupoBaHUs
06ILeCTBEHHbIX OTHOIIEHUK .

[IpaBOBOY HUTUJIN3M NPOSIBJISETCS B BYX popMax: aKTUBHBIN
Y MTaCCUBHBIN.

AKTHBHBIN NOZpa3yMeBaeT BpaXJeOHOe OTHOIIEHHUE K 3aK0-
HaM, IpornaraH/i0i CBOero MMPOBO33PEHUS CpeJiu JIPYTUX rpax-
JlaH.

[laccuBHBIN BbIpa)kaeTcsl B HEBEPUU B BO3MOXXHOCTH IIpaBa,
B HEMIPHU3HAHUU €ro NO3UTHBHOM POJIU B 00ILECTBE.

Bosibiioe pacnpocTpaHeHHe 3TO OTpHULIaTesbHOe fABJIEHMUE,
K COXKaJIeHU10, UMeeT B CTYAleHYeCKOoU cpefie. TOMy eCTb HeCKOJIb-
KO NPUYHH.

Bo-nepBhIX, IpeHeOpeXXUTEIbHOE OTHOLIIEHHE K HOpMaM Ipa-
Ba CO CTOPOHBI OT/E/IbHBIX JOKHOCTHBIX JIML] TOCYJapCTBEHHbIX
OpraHoB ¥ OPTaHOB MECTHOI'0 caMoyIpaByeHusl. UrHopupoBaHue
IPaBOBBIX MpeJNHUCAHUN NPeJCTaBUTENSIMU MyGJMIHON BIACTH
MOKET IOCIYKUTb OTPULLATEIbHBIM IPUMEPOM, HETaTUBHBIM 06-
pasLoM NOBeJieHUs JIJISl CTY/IEHTOB.

1 Cm.: Myxaeg PT. Teopusi rocyaapcTBa 1 npaBa: y4ye6Huk. M.: IPUOP,
2012.C. 413.
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Bo-BTOpBIX, HEJOCTAaTOYHOE, KAaK IpeJCTaBJIseTCd, KoJhde-
CTBO BO3MOXXHOCTEH [JIJI1 MOJIOZEXKHU BJIUATH HA NIPUHATHE TOCY-
JapCTBEHHBIX pelleHUH. B cTyseH4Yeckol cpefie MOXKeT BO3HHU-
KaTb OLIyLeHHe OTYY>KXJAEHHOCTHU OT MOJUTHYECKHUX MPOLEeCcCOB
B CTpaHe, CTUMYJIMPYS HeTaTUBHOE OTHOIIEHHe K 3aKOHaM, IpeJi-
CTaBUTEJIAAM BJIACTH.

B-TpeTbuxX, NpUYMHON NPABOBOrO HUICUJIMU3Ma CpeAu CTy-
JIeHTOB sIBJIsIeTCs Ge3HaKa3aHHOCTh IpaBoHapyuiuTesei. Kor-
Jla MOJIOJIOM 4esIOBEK BUJHUT, YTO IMPHUHLMI HEOTBPATUMOCTH
OTBETCTBEHHOCTH He peaJu3yeTcs, YTO 3a IIpaBOHApylleHHue He
oc/1e/0BaJI0 HaKa3aHusl, Bepa B JIeMCTBEHHOCTb 3aKOHA 3HAYU-
TeJIbHO CHIDKAETCS, JJOXOAsl MOPOX [0 KPalHOCTH — MPaBOBOIrO
HUTWJIN3MA.

MouJio/ie2xb 0CO6EHHO OCTPO OLIYIIAET NOCAeCTBUSA COLHab-
HOro paccyioeHusi, paKTHIeCKOro HepaBeHCTBA B BO3MOXKHOCTHU
peasiM3alUM CBOMX NMoTpebHOCTEN U 3ampocoB. Ha cerogus mo-
K€M TOBOPUTH 0 60JIBIINX TPo6JieMax B chepe pa3paboTKU U pea-
JIN3aLMH IPaBOBOM NOJIUTHUKYU B OTHOILEHUH MOJIOZieKU B Poccun.

[IpUOpUTETHBIM NPUHIMIIOM HAIlero o6IlecTBa SBJSETCS
NPUHLHUI BEPXOBEHCTBA NpaBa, I03TOMY BaXXKHOM 3afiadyel rocy-
JlapcTBa sABJIsgeTcsl GopMUpOBaHHE KaueCTBEHHO HOBOT'O YPOBHS
MPaBOCO3HAHUA MOJIOJIEXKH, B TOM YHCJ/Ie IpeosioJleHre IPaBOBO-
ro HUTHUJIM3Ma.

Hy>kHO BOoCUTBHIBATh yBaxkeHHe K KOHCTUTYLIMU U APYTUM 3a-
koHaM P®. [lockosibky yBaxkeHHe K OCHOBHOMY 3aKOHY, €ro OHU-
MaHUe U 3HaHHA, YMEHHe I0JIb30BaThCA ero HOpMaMH, JOJIKHO
ObITh [JIABHOM 3a/layel B JieJie CTAHOBJIEHHUSI BBICOKOT'O YPOBHS
MPaBOBOM KyJbTYPHI.

[IpaBoBOe BOCHHTaHUE MOJIOJEXKHU JO/HKHO MMETh Liesib IO-
BBILIEHUS] YPOBHS 3HAHUs NpaBa, GOPMUPOBAHUS IOPUIUIECKUX
HaBBIKOB, BOCIIMTAHUS 4yBCTBA CIIPaBe/JMBOCTH U OTBETCTBEH-
HOCTH.

Cnoco6aMu NMpaBOBOTO BOCIHUTAHUS MOTYT CJIYKUTb COBEP-
IIEHCTBOBaHUE HPHUJUYECKOTO 00pa3oBaHMSs, NMPaBOBOe 00y4e-
HUe, pa3BUTHE CeMEeHHOr0 MPaBOBOr'0 BOCIUTAHUA.

[IpeononeHre HUrKUIM3Ma BO3MOXKHO JIMLIb IPH YCJIOBUU BbI-
COKOM IPaBOBOM KyJIbTYPbI I'paXk/iaH, KOTOpast ABJsI€TCS BaKHbIM
$aKToOpoM NpeosioJIeHHs] TPAaBOBOTro HUruaM3Ma. Tak, mpaBoBas
vHpopManus OyJeT CAYKUTb CO3/IaHHI0 YCTOMYMBOM CHCTEMbI
MIPUBBIYEK JIENCTBOBATH IPaBOMEPHO.
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A.[. KaBepuHa
{Opuamnueckmin nHcTUTYT
BanTuiickoro hepepansHoro yHuepcuteta uM. W. KaHta
HayuyHbil pykosodumens: k.ko0.H., doyeHm U.U. banakneey

MPOBJIEMbI OCYLLECTB/IEHUA
3KO/TOr'MYECKON ®YHKLIMKA POCCUINCKOrO
rOCYOAPCTBA HA COBPEMEHHOM 3TAME

B coBpeMeHHOU HOpUJHUYECKOHN JIMTEpaType CJI0KUIUCh pas-
JINYHBIE MOJX0/IbI K TIEPUOAU3AIMY 3KOJIOTUYECKOH QYHKIUH, ee
NOSIBJIEHUIO, CTAHOBJIEHUIO U pa3BUTHIO1. Bce aTamnel, Bbijende-
Mble aBTOPAMH, B3aUMOCBS3aHbl C CYylLleCTBEHHbIMU SIBJIEHUSMU
XX B.: HaYaJIOM IJI06aIM3al[¥, BOEHHOW U MPO/I0BOJILCTBEHHON
npo6sieMaMy, 3HepreTUYeCKUM U GUHAHCOBBIM KpHU3HMCAMH, UH-
TEHCHBHOM 3KCILIyaTalyedl NPUPOAHON Cpefibl U UCTOLIEHUEM
IPUPOAHBIX PECYPCOB. JKOJIOTHYECKUE MPO06JIEMbI, 060CTPUBLIU-
ecs BO BTOpOH noJioBuHe XX B., KakK CJ1e/iCTBHE BblLIeNepeyrc/IeH-
HBIX SIBJIEHWH, TOOY/IUJIM OPTaHbl My6JUYHOU BJIACTH IPUCTYIIUTD
K aKTUBHOH pa3paboTKe Mep MO COXPAaHEHUIO MPUPO/HBIX pecyp-
COB U CO3/JJaHUIO GJIAarONPUSATHON I Fpak/iaH U UX >KU3HeJes-
TeJIBHOCTU IPUPOJHOU Cpe/ibl, a CJle/loBaTe/IbHO, aKTyaJIu31poBa-
JIM pa3BUTHE 3KOJIOrHYecKo PyHKIIMHU POCCUMCKOI0 roCyAapCTBa.

OCcHOBHBIE TOJIOXKEHUA 3KOJOTMYECKON CTpaTeruu U IJaB-
Hble HalpaBJleHUd yKpeIJIeHUS 3KOJIOTMYeCKOro MpaBONOPAL-
Ka OTpakeHbI B CT. 9, 42, 58, 72 Konctutyuu P®% Ha ocHoBe
KOHCTUTYLIMOHHBIX NPUHLUIOB CHOPMUPOBAHO 3KOJIOTHUYECKOE
3aKOHO/IATE/NbCTBO, HCIIOJIHEHHE KOTOpPOTro 06ecreyrnBaeTcs
MUHHCTEPCTBOM NPUPOAHBIX PECYPCOB U 3Kkosioruu P®, oprana-
MU TOCyZapCTBEHHOU BJacTU cy6beKkToB Poccuu. Bmecte ¢ Tem,

1 Cm.: [Tonog A.I OCHOBHbIe 3Tanbl CTAHOBJIEHUs 3KOJIOTHYECKOH
$yHkuu Poccuiickoro rocygapcrsa // ColpanbHO-9KOHOMUYECKHUE SIB-
Jienus U npoueccol. 2017. Ne 4. URL: https://cyberleninka.ru/article/n/
osnovnye-etapy-stanovleniya-ekologicheskoy-funktsii-rossiyskogo-
gosudarstva (zaTa o6pauenus: 18.12.2021).

2 Cm.: KoHctuTyuus P®: mpuHsTa BCEHApOAHBIM TOJIOCOBAHHEM
12 nexabps 1993 r. (c uam. ot 1 utos1s1 2020 1.) // OdunmanbHbIA HHTEP-
HeT-nopTaJ npaBoBoi uHPopmanuu. URL: http://www.pravo.gov.ru
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CTAaTUCTHKA CBUJIETEJIbCTBYET O IOBCEMECTHBIX HapYyIIEHUSIX
3KOJIOTUYEeCKHMX HOpPMaTHUBOB. Tak, COIJIAaCHO HCCJIeOBaHUIO
Pocrunpomerta, B 2020 1. B 34 roposax 3apUKCUPOBAH BbICOKUN
M 3KCTpPeMaJIbHO BBICOKUHM YpPOBEHb 3arpsA3HeHUs BO3Jyxa. JKC-
TpeMa/IbHO BbICOKME YPOBHU 3arpsA3HeHHS NOBEPXHOCTH Ipec-
HBIX BOJ] OTMeYaIuch Ha 130 BoJHBIX 00'beKTax B 578 ciyvasax Ha
TeppuTtopuu 55 cy6bekToB Poccuu'.

CraThcTHYecKue NoKasaTesu CBUJETeJbCTBYIOT O HeLOCTa-
TOYHOH 3 PEeKTUBHOCTH OCYILIECTBJIEHUS 3KOJI0IHIeCKON QYHK-
LIUM IOCyZlapCTBa B HacTosllee BpeMs. JKOJOIMYeCKoe 3aKOHO-
JaTeJbCTBO Pa3pO3HEHHO M BHYTPEHHe NPOTHUBOPEYMUBO, YTO
BbI3bIBAET Hay4yHble JJUCKYCCHU O HEOOXOJAMMOCTU ero Koaudu-
kanuu. [IpaBonpuMeHNTe/IbHAS NPAKTUKA HEPEJKO CBUJETeNb-
CTBYeT O TOM, YTO HapyLIMTEJIU 3KOJOTUYECKOro MpaBonopsjka
He HecyT J0JDKHOTro Haka3aHusA. Hanpumep, B 2016 1. B bpsaHckoi
o6usiactu 3A0 «YMasiaT» 3a MHOTOMUJIJIMOHHBIN y1iep6, HAaHEeCeH-
HbIM peke CeB, MOHECO a[]MUHUCTPATUBHBIN IITpad B pa3Mepe
400 ThIC. py6Jiel, MPUOCTAaHOBKA JIeATEeJbHOCTH MPEANPUATHS He
OblyIa OCylLeCTBJIeHa%. B cOBpeMeHHBIX peausix 3K0JOrMiecKue
HCKHU MOCTENEHHO MOJIy4YaloT LIMPOKOe pacnpocTpaHeHHe, HO UX
Jl0J11 OT MOCTyNawIuX B CyAbl fesa Bcero 1 %, 4To cocTaBisieT
MPUMEPHO 3 THIC. JleJl eXeroJHo. 3alJlaHUpOBaHHbIE MPOEKThI
He BBINOJIHATCSA B CpoK: B 2017 1. 0/KHBI ObLIN CO3JaTh 7 HO-
BbIX pesiepasbHbIX 0CO00 OXpaHseMbIX IPUPOHBIX TEPPUTOPUN
(OOIIT). PeanusoBaHbl TOJBKO ABa MpoeKTa — «CeHTruseeBCcKHe
ropel» U «BacroraHckui 3anoBeHUK».

[loBbimieHre 3PPEKTUBHOCTH JeATEJIBHOCTH TOCyJapcTBa
B 3K0JIOTHYeCKOH cdepe, Ha HAIIl B3IVIsLZl, BOSMOXKHO IyTeM 00be-
JVHEHUS YCUJIUMK HAayKX U IPaKTUKU. /laibHeNasa Hay4yHas U Me-
TOZ,0JIOTHYECKasi TPOpaboTKa BapUaHTOB pPeEIleHUH 3KoJIoruye-
CKMX 3a/ia4, IPOTHO3UPOBaHNE U aHAJIN3 MeX/[YHAPOJLHOI0 ONBITA,
06beIMHEHNE YCUJINM TOCYJapCTBEHHBIX OPraHOB U MHCTUTYTOB
rPaXJAAaHCKOr'0 00IeCTBA CIIOCOGHBI 00ECIIEeYUTh CYACTIUBOE 6Y-
Jlyliee rpak/iaH B 3KOJIOTMYECKH 6J1aromnoJIydHOM rocy/JapCcTBe.

1 Cm.: FocygapcTBeHHbIN JoKJaaz «O COCTOSIHUU U 06 OXpaHe OKpy-
Katomel cpeapl Poccuiickoit @epepanuu B 2020 roxy». URL: https://
www.mnr.gov.ru/docs/gosudarstvennye_doklady/ (maTta o6pamieHus:
13.12.2021).

2 Cm.: CeBckuil palioHHBbIH cyj BpsiHcko#t o6sactu. URL: http://
sevsky.brj.sudrf.ru/ (nata o6pamenus: 15.12.2021).
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E.l'. KeponsH
Opuanyeckuii hakynbter
CaHxT-Netep6yprckoro yHueepcutetra OCUH Poccum
Hay4Hbili pykosodumens: k.10.H. A.J1. Cepdiok

NMPOBJIEMbI U NEPCMNEKTUBbI
®OPMUPOBAHMA PETVOHAJILHON
CUCTEMbI 3ALLUTBI NPAB YEJTIOBEKA
B NPOCTPAHCTBE CHI

B HacTosiiiee BpeMsl CyLeCTBYET HECKOJIbKO PErMOHATbHbIX
CUCTEM 3allUThl NpaB 4YesOBeKa, IJie yCrnemHo QyHKIHUOHUPY-
IOT pa3Hble MHCTAHLMU 110 3aliUTe NMpaB yesJoBeKa. B KoHTeKkcTe
Pa3BUTHUA PETYMOHAJIbHBIX CUCTEM MPEeACTABJIAETCA aKTYaJIbHbIM
BOIIPOC CTAHOBJIEHUS U MEPCHEeKTUB MOA06HON CUCTEMBI B NPO-
ctpanctBe CHIL

Cospmanue cyna, aHasoruyHoro EBponerickomy cyzy 1o npaBaM
yeJsioBeka (sfanee - ECIIY), AbpukaHcKoMy cy/ly 0 mpaBaM 4eJsio-
BeKka, MexxaMepUKaHCKOMY CyZAy 10 IpaBaM 4YesoBeKa, KOTOPbIN
OyzmeT paccMaTpPUBATh JieJia IpakJaH cTpaH, BxoAsmux B CHI, sB-
JiAeTCA BaXXHbIM, HO, O/THOBPEMEHHO ¥ CIIOPHBIM BOITPOCOM.

OZHUM U3 [VIaBHBIX TPEUMYIIECTB CO3/JaHHUs MOJ0GHOI0 Cyaa
cTajio Obl ONEepaTHBHOE PAaCCMOTPEHUE Cy[leOHBIX JieJ, TaK KakK
B CHT BXogUT MeHbllIee KOJIMYECTBO CTpaH, 4eM B EBpocotos. Cie-
JloBaTeJIbHO, rpaxaane crpaH CHI' 6yayT 6picTpee noJiyyaTh Ho-
CTaHOBJIeHUs /pelieHus cyaa, B oindue ot ECIIY, rae rpaxkane
MOTYT /JaThb CyZile0HOe pelieHust rojamu. [Ipyu aTom cama nporie-
Jlypa MOXKeT ObITh 3aMMCTBOBaHA 110 aHAJIOTUH C JIeSITebHOCThIO
JPYTUX CYyZIOB I10 3alliMTe IIpaB YesoBeKa.

JpyruM He MeHee 3HAYMMbIM NPEUMYILIECTBOM TaKOro CyAa
MOXEeT CTaTb OTCYTCTBHE «IOJINTUYECKOH 3aBUCHMOCTH» U 60JIb-
masi 06 beKTUBHOCTD B IPUHATHUM peLIeHWH B OTHOLIEHUHU TOCY-
JapctB. Jlena, paccmatpuBaeMble ECITY, nHorga feicTBUTEIBHO
3aTparuBaloT uHTepechl Poccuu. B codyeTanuu ¢ penyranueu ro-
CyAapCcTBa — OCHOBHOTO «ITOCTABIIMKa» aio6 (Ha koHer 2019 1.
Ha PacCMOTpPEHMH CyZa Bcero Haxogusaochb 59 800 obGpameHui,
6ouibie yetTBepTH (15 050) mpuxoausock Ha gosro Poccun — pe-
KOp/, 32 NMOCJe/JHHUE CeMb JIET), 3TO MPUBOJUT K NMEPUOAUIECKUM
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WHUILMaTUBaM 0 cHWXeHUU BausHusa ECIIY Ha poccuiickytro npa-
BOBYIO CUCTEMY WJIM BBIXOJle U3-TI0J ero pucaAuKnuu. Ucxona us
3TOr0 Mbl MOXeM C/ieJ1IaTh BbIBOJ, O MOJUTU3UPOBAHHOCTH MHO-
rux pewenuit ECITY. Ho 3axoTAT Jiu rocyiapcTBa 0Ka3aThCs MOJ,
«ABOWHOW» KoMmeTeHUUen? [losaraeM, 4TO MHOTHE COYTYT 3TO
W3JIMIIHEH U aJJMUHUCTPAaTUBHOW, U NPABOBOW, U 3KOHOMHYE-
CKOW HarpysKoHu.

C npyro#t ctoponsl, ECITY ¢yHKIIMOHUPYET AOCTATOYHO [|aB-
HO, Y HEero ecTb CBOSl penyTalus, FpakJiaHe MHOTUX IOCy/japCTB
JoBepAIT cyAy. Ha Ham B3ruisj, B lepclieKTHBe BONPOC J0BEPUA
cyny B npoctpaHcTBe CHI' MoxkeT cTaTh OHUM U3 OCHOBHBIX.
CmoryT s rpaxaane Poccuiickoit ®@esepanuu U Jpyrux CTpaH
CHT Ttak ke, kak u ECIIY, noBepaThb CyAy, B KOTOPBIN BXOJAT CYAbU
TeX CTPaH, IJje ObLIM HapylleHbl UX UHTepeckl? [Ipy obpaleHnu
B ECIIY rpaxjaHe paccMaTpUBaIOT ero Kak TPEeTbl0, He3aBUCHU-
MYI0 CTOPOHY, Ubsl LJeJIb B IEPBYI0 04epe/ib 3alllUTa YeJ0BeKa, Yb1
npaBa ¥ cB0o60/ibl ObLIM HapylleHbl. He Bce sinIa, YbM HHTEPECHI
OblJIM HapyLIEHbI, 3aX0TAT 06paTUTLCA B CyJ, KOTOPBIH GyzeT 3a-
MHTEPEeCOBaH TaK ke B 3all{UTe roCyZlapcTBa, B KOTOPOM OblLJIO 3a-
$UKCHPOBaAHO ITPAaBOHAPYILIEHUE C €I0 CTOPOHBI.

OpHako, yYUTBIBas, YTO HEKOTOPbIE TPaXkJaHe paccCMaTpUBa-
toT peuieHus ECIY kak BMemaTe/bCTBO BO «BHYTPEHHIOKW IO-
JIUTUKY» CTpaHbl, To ¢y CHI, mocTpoeHHBIN Ha 06IIUX MOAX0aX
K HIOHUMaHHUIO IPABOBLIX sIBJIEHUH, 0011[el HICTOPHUU CTPAaH U MHO-
UX OOIIMX TPAAUIMUAX HACEJeHUs, MOXKeT ObITb BOCIHPHHSTH
C 3HTY3Ma3MOM U cTaTb 3¢deKTUBHOM anbTepHaTuBOoM ECITY.

1 Cm.: Quaumonog A. ECITY: Hy»eH siu oH Poccuu u 3auem // CIIC «Ta-
panT». URL: https://www.garant.ru/article/565493/ (nata o6parieHus:
12.12.2021).
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B.N. KoBau
WHcTuTyT tocTyumm
CapaToBcKoii rocyapCTBEHHOM pUANYEeCKo akageMumn
Hayu4Hbll pykosodumens: K.10.H., doyeHm A.H. 3psykuH

COOTHOLLUEHME 3AKOHHOCTH
U NPABOMOPAOKA

C MOMeHTa BO3SHUKHOBEHHUS TOCYAAapCTBa 3aKOHHOCTB U Ipa-
BONOPS/ZIOK KaK MpaBOBble KaTeropuyd MOJPOOGHO H3Yy4asuCh.
B mocTcoBeTCKHHM IepuoJ HCCIe[0OBaHUEe Pa3JIUYHBIX TEOpUM
NIPaBONIOHMMAHUA U BO3MOXXHOCTH HX OCYLIeCTBJIEHUS B YCIOBU-
ax Poccru He npuBeJio K U3MEHEeHUAM B TOJIKOBAaHUM CaMOT0 IO-
HHMMaHUs 3aKOHHOCTH B Hay4YHOH cdepe, NpaBONPUMEHUTETBHON
JedaTesIbHOCTU. COXpaHMWJICA MPEXHUN MOAX0J], KOTOPBIM 3aKJII0-
4yaeTcs B TOM, UYTO 3aKOHHOCTb — 3TO CTPOTO€ U HEYKJIOHHOE BbI-
NOJTHEHHE BCEMHU CyObeKTaMU IMpaBa JeUCTBYIOLIEr0 3aKOHO/A-
TeJbCTBa. TPAaKTOBKY 3aKOHHOCTH KaK NPUHLUIA 1€ TeJTbHOCTH
rocyZjapCTBa WUJIM KaK COOTBETCTBHE IPAaBOBOM JleATeJbHOCTH 3a-
KOHY He NPOTUBOPEYMUJIO TOHMMAHHUIO CYLIHOCTH 3TOTO SABJIEHUS,
cnoxuBLierocss B Poccun. [lpaBo ujeHTHGUIMPOBAIOCH C JeH-
CTBYIOILMM 3aKOHOZATEJbCTBOM.

B ocHOBe 3aKOHHOCTU M NIpaBoNOps/Ka JIEXKUT NOHUMaHHUe
camoro npasa. CaM TEpMHUH «3aKOHHOCTb», KAaK U TEPMUH «IIpa-
BO», B PYCCKOM fI3bIKEe acCCOLMUPYETC C NO3SUTUBHBIMU SIBJIEHU-
amu. [IpaBonops/iok TeM 6osiee paccMaTPUBAETCS KaK JJODKHOE
sIBJIEHHE.

[Ipn oneHKe cofepxaHUsA 3aKOHHOCTH MOXHO HCII0JIb30BaTh
TepMHHOJIoTMI0 M apryMmeHTanuio B.C. HepcecsaHuma «3akoH-
HOCTb — 3TO TOYHOE M HEYKJIOHHOe COOJII0JleHHe U HCIOJIHEHHe
TpebGOBaHMH 3aKOHA BCEMHU CyObeKTaMU MpaBa; MPaBOIOPSI0K
MOKEeT ObITb pe3y/IbTaTOM TPe6GOBaHUH JIMILb 3aKOHA U COOTBET-
CTBYIOLLEH 3aKOHHOCTHU»!.

OcyuiecTBiieHHe 3aKOHHOCTHU IOJpasyMeBaeT [JOCTHXKeHHe
npaBonopsiZka. CMbIC TepMHHA «IPaBONOPSLOK» — TOPSIOK,
YCTaHOBJIEHHBIM Ha OCHOBE IMpaBa U 3aKOHHOCTH. B sinTepaTtype

1 Cwm.: Hepcecsany B.C. O61as Teopus npaBa u rocyaapctsa. M., 2005.
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MMEHHO TaK TOJIKYeTCSl COOTHOLIeHHe 3TUX ABJeHUH. Hepenko
MOXXHO BCTPETHUTh CJiefiylolliee YHUBEPCcaJbHOe paclpoCTPaHeH-
HOe onpe/ie/ieHHe: IPAaBONOPsL0K — 3TO GaKTUYECKOe COCTOSIHHE
YIOPsL0YEHHOCTH O6LIeCTBEHHBIX OTHOIIEHUH, OCHOBaHHOE Ha
NpaBe ¥ 3aKOHHOCTH, 3TO peaJIM30BaHHas 3aKOHHOCTb.

[J1aBHBIN BOINPOC 3aKJ/IOYAETCS B CAEAYIOIEeM: HEOOXOAUMO
Jii B Poccuy MOHATHAM «3aKOHHOCTD U TPABOIIOPSI/IOK» OCTaBUTh
TpPaJULMOHHYI0 TPAKTOBKY, T.e. paCIpOCTPAHATb €e B OCHOBHOM
Ha cdepy NpaBOHAPYIIEHUH, UJIH Ke CTOUT MOUTH 110 My TH 3ana/-
HOH I0pUCHPY/I€HIINH, 3 UMEHHO BKJIIOUUTD B IOHUMaHHe JJaHHbIX
KaTeropui BCio chepy rocysapcTBEHHOU U 06IIeCTBEHHOH KHU3-
Hu? OTBeT o4yeBHU/eH: eciu B KoHctutyuuu PO 3adpukcupona-
Hbl OCHOBHble MHCTHUTYTHI 3alaJHOEBPONENCKON [eMOKpaTHH,
paTUGUIMPOBAaHbl MEX/[YHAapPOJHO-IIPABOBbIE aKThI 10 IpaBaM
yeJsioBeka (HanpumMmep, EBponerickas koHBeH1us «O 3a1yTe npas
YyeJIoBeKa U OCHOBHBIX CBO60/»?), TO U MOHMMAHHE 3aKOHHOCTH
Y IPaBONOPs/KA JOKHO ObITh B IIMPOKOW TPAKTOBKE, KaK 3TO
MPUHATO B COBPEMEHHBIX IeMOKPATUYECKUX CTPaHAX.

Heo6x0oAMMOCTb COBEpPIIEHCTBOBAHUS JeUCTBYIOIIEro 3a-
KOHOJZIaTeJIbCTBa, NPUBEJIEHNUA ero BO B3aWMOCBSI3b C HOBbIMH
peanusAMHu, ABJSAETCA OJHOW M3 OCHOBHBIX NPHUYMH aKTHUBHOTIO
BHeJipeHHUs LUPPOBU3AIMY B 9KOHOMUKY U COLIMAJIbHYIO KU3Hb
Poccuu. Hanmpumep, pacnpocTpaHeHue BUJIeOHAOIIOAEHUS, KOH-
TPOJIb 3a Nepe/iBUKEHNEM T'PaK/aH, CBSA3aHHbIe C BO3MOXHOCTS-
MU 11U GPOBU3ALIMH, CTO3ULMHU JIeHCTBYIOIETO0 3aKOHOJAaTeTbCTBA
¢dopMasIbHO — HapylleHHe 3aKOHHOCTHU. Ele o/iuH $aKT B M0JIb3y
W3MEHEeHUH: NpoLecc NPOTUBOCTOSAHUSA NMaHJeMUHU HOBOM KOPO-
HaBupycHo# uHeknuu Covid-19 B Poccuu nokasaJi, 4To BJIACTU
NPUHUMAIOT pa3yMHble Mephl, HO HacTosIee 3aKOHOAATEbCTBO
He B [I0JTHOW Mepe COOTBETCTBYET perjiaMeHTalu TaKUX 110/,06-
HBIX CUTYaLUH.

Hcxona v3 Bcero BbILIECKAa3aHHOTO MOXKHO CZeJIaTh BBIBOJ,
YTO MOSIBUJIACh NMOTPEGHOCTh NMOHMMAaHHs 3aKOHHOCTHU U Ipa-
BOMNOpsA/Ka B IIMPOKOM CMBICJIe U €r0 KOOPAUHUPOBAaHHUE B 3a-
BUCUMOCTU OT IpPaBONPUMEHUTEJNBbHOM NpakTUkuU. [ 3Toro

1 CMm.: KoHctutyuuss P®: mpuHsATa BCEHApOJHBLIM T'0JIOCOBaHHEM
12 nekabps 1993 r. (c u3m. ot 1 urosis1 2020 r.) // OduunaibHBINA UHTED-
HeT-TnopTasl npaBoBoi nH$opmanuu. URL: http://www.pravo.gov.ru

2 Cm.: KoHBeHIMs 0 3al[MTe NMpaB 4YeJ0BeKa U OCHOBHBIX CBOGOJ:
3akJ. BT. Pume 4 Hos16ps1 1950 1. // C3 PD. 2001. N2 2, cT. 163.
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HeOOXOIMMO Ha/IMuMe TaKuX HW3MeHeHUH, Kak npuobpeTeHue
3aKOHO/IATeJbHOU U CyZe6GHON BJIACThI0 MOJTHOMOYHH, KOTOPhIE
CAleJIAI0T UX peasIbHO He3aBHCHMBIMHU OT IV1aBbl TOCYAApCTBa U UC-
NOJITHATEJIbHON BJIACTH, peajbHblId NOJUMTUYECKUH IJII0paINn3M,
Pa3BUTOCTb UHCTUTYTOB IPaXKJaHCKOIr0 061iecTBa. B Takom ciy-
yae, roCcyZlapCTBO B COCTOSIHUM 06eCleYuTh peasu3alyio MpUH-
I[MI1a 3aKOHHOCTH U PaBOIOPsi/iKa C LIMPOKUX MO3UIUH, KaK 3TO
NIOHMMaeTCA B 3alaZJHOeBPONEeHCKOU IOPUCTIPYIeHI M.
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E.A. Konechukosa
PocroBckuii dpmnmnan Poccuiickoi TaMoXeHHOM akagemum
Hay4Hbil pykogodumenb: K.10.H., doyeHm B.B. Pycckux

3KCTPEMU3M B MOJIOQEXXHON CPELE:
MPUYKUHBI N CNOCOBbLI NPEAYNPEXOEHUA

OpHoM 13 HauboJiee 371060JHEBHBIX MMPOGJIEM, CTOSILUX TIEpe/]
HallUM FOCYJapCTBOM, fIBJSETCA yBeJUYEeHHe 4Hucsa MOJIOABIX
JIIOJIeH, pas3AesaouX 3KCTPEMUCTCKUE B3MIsAAbL. OcoOyro omac-
HOCTb TNpPe/CTaB/SeT BOBJEYEHHE MOJIOLEKHU B JeATEJbHOCTh
OpraHU30BaHHbIX 3KCTPEMHUCTCKUX COOOILECTB, UMEIOIIHX [EJIbI0
HM3MeHeHHe OCHOB KOHCTHUTYLIMOHHOTO CTPOf], COBepIIeHue Mpe-
CTYIJIEHUH IO MOTUBAM PAacOBOM, HAallMOHAJIbHOW WUJIA PEJINTHO3-
HOU HEHABUCTH. B HEKOTOPBIX ciydyassx MOJIOZbIE JIIOJU JJaXKe He
OTZAI0T cebe OTYET, YTO COBEPLIAIOT IPaBOHAPYILIEHUS.

[To nanaeiM MB/l P®, 3a nepBoe nosyronue 2021 r. coBepiie-
HO 603 3KCTPEMUCTCKUX NMPeCTyIieHus, 94To Ha 31,4 % Gosiblie
10 CPaBHEHMIO C TakUM ke nepuosoM 2020 r., B KOTOPOM 3a Tof,
6b1s10 BbIsIBJIeHO 833 mpectymyieHus. O4yeBUAHO, YTO GoJiblias
4acTb TaKUX NPeCTYIJIEHWH coBepllajacb UMEHHO MOJIOAbIMHU
JIIOJIbMU.

MoJiofexsp Jsiydllle OAJAAETCA HA MaHUINYJAALHUU CO CTOPOHBI
OPraHHU3aTOPOB 3KCTPEMUCTCKUX IBUXKEHUH, B TO BpeMs KaK I10JI-
HOILIEHHO CPOPMUPOBAHHAS TUYHOCTb MOXKET UM POTHBOCTOSTh.
[Tojo6Has1 ysI3BUMOCTb CBsI3aHA C HEJJOCTATOYHO Pa3BUTHIM Ipa-
BOBBIM CO3HaHHEM MOJIOZOTO 4YeJIOBEKA, er0 UMITYJIbCUBHOCTBIO,
HEONBbITHOCTbIO, KATEIOPUYHOCTHI0, 060CTPEHHBIM OLIYIIeHHEM
HecnpaBeAJuBOCTH. OCO6EHHOCTH 3MOLIMOHATBHO-TICHXUYECKO-
I'0 COCTOSIHUSI MOJIO/IBIX JIIOJIeH — OIUH U3 GpaKTOPOB, BJIUSIOIIUX
Ha NMONYyJAPHOCTb 3KCTPEMUCTCKUX MJEeH B MOJIOJIEKHOU cpefie.
[luTaTe/IbHOM NMOYBOM [JI1 PACIPOCTPAHEHUSA IKCTPEMHUCTCKUX
BO33pEeHUH fBJIAETCA MapruHaJbHad MOJPOCTKOBas cpeja co
CBOEM arpecCUBHOM CyOKY/JIBTYPOH.

B anoxy pa3BUTHA COBpPEMEHHBIX TEXHOJIOTUM 3KCTPEMUCT-
CKMe WJieH PpaclNpOoCTPAHAITCA MHpexJe BCero B COLHAJIbHBIX
CeTAX, B KOTOPBIX pa3MeLalTCd 3KCTPEMUCTCKHE MaTepHalibl
(«TeopeTHyecKkue» IOJIOXKEHHUS, ONpPaB/bIBAIOIINE COBEpIIeHHE
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NPOTHUBONPABHBIX JEeHUCTBUHA NPOTUB NpeJjCTaBUTeNel ompeje-
JIEHHBIX PAaCcOBbIX WJIM ITHUYECKUX TPYIII, IPOTUB JOKHOCTHBIX
JIML, OPTaHOB I'OCYZIaPCTBEHHOM BJIACTH; «BU/I€00TUEThI», IeMOH-
CTpUPYIOLIHE MPOIECC COBEPUIEHUS IKCTPEMUCTCKUX JIEUCTBUH).

B cBsI3M € 3TUM TrocyiapCTBO JJO/DKHO YCUJIUTh KOHTPOJIb HaJ,
pacmnpocTpaHeHreM He3aKOHHOM, aHTUOGIeCTBEHHOU HHPOopMa-
1My B nHTepHeTe. CeaTh 3TO MOXKHO, HAIPUMep, NOCPeCTBOM
BBEJIEHUS CUCTEMBbI «IIUPPOBOM» UAeHTUDHUKALUU JUUHOCTH, 1y-
GJIMKYIOILeN Kaknue-1n60 MaTeprasbl B CeTH. PadymeeTcs, 3To He
IPUBE/IET K OJIHOMY MCU€3HOBEHHIO 3TOr0 CEKTOPA UHTEPHETA,
HO CYLIECTBEHHO YCJOXHHUT IMOUCK 3KCTPEMUCTCKON MHPOpMa-
I[MY, @ 3HAYUT, 3aMeJJIUT «IIUPKYJUPOBAHHE» IKCTPEMUCTCKHUX
WJled cpesii MOJIOJIEXKHU.

Eme onHuUM HampaBsieHHeM NpPOQUIAKTHUKA 3KCTpPEMH3MaA
B MOJIOJIEXKHOM Cpejie I0/KHO CTaTh YCUJIEHHE KOHTPOJIS 3a Me-
CTaMM cO6paHUH MOJIOJBIX JITo/lel (HOYHbIE K1yObl, CHOPTUBHbIE
CEKIIUH U T.IL.). YacTO UMEHHO B 3TUX MeCTax IPOUCXOJUT «UHPU-
[[MPOBaHNE» BUPYCOM 3KCTPEMHU3Ma.

JyMaeTcsi, 4TO cJie[lyeT y»KeCTOUMTb HaKas3aHHUsl 3a 3KCTpe-
MHUCTCKYIO JesITeJIbHOCTb, NPOBO/SI OJHOBPEMEHHO pPa3bsCHU-
TeJbHY0 paboTy B LIKOJAX, YIPEXKAEHUAX cpefHero npodeccu-
OHaJIbHOI'0 06pa30BaHus, By3aX, IpeAynpexaas 0 MOCJe/[CTBUIX
3a COBepILEeHHE MPECTYNJeHUNH 3KCTPEMHUCTCKON HampaBJIeHHO-
CTH.

[ocypapcTBO [JODKHO Tak BBICTPAaMBaTh MOJIOJEKHYIO MOJIU-
THKY, YTOOBI MOJIO/IbIE JIIO/[M BOBJIEKAJIVCh B T€ UJIU UHbIEe 3aKOH-
Hble GOPMbI aKTUBHOI'0 yYACTHS B TOJTUTUYECKON KU3HU CTPaHBI,
YTOOB! Y HUX YKPEMJISAI0Ch YYBCTBO NaTPUOTHU3MA U TOP/OCTH 3a
cBOIO cTpaHy. OHMM M3 HampaBJ/ieHUH NMPOPUIAKTUKU 3KCTpe-
MH3Ma Cpefid MOJIOZIEKU MOXKET CTaTh Pa3BUTHE BOJIOHTEPCKOIO
JIBM>KeHUS], Y9acTBYsl B KOTOPOM MOJIOJble JIIOJU OYAyT OKasbl-
BaTh IIOMOIIb MOXKUJIBIM JIFO/IM, B3aUMO/I€CTBOBATD C IIPesiCcTa-
BUTEJISIMH PA3HbIX PEJIUTUH, HALIMOHAJIbHOCTEH, a 3HAYUT, OYAY T
Jlydlile MOHUMATh JIPyroe MUPOBO33pEHUE U KYJIbTYPY.
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[.0. Nackux, 4.0. H0gaHos
WHcTuTyT Npokypatypel
CapatoBcKoii rocyapCTBEHHOM pUANYECKON akageMumn
Hay4Hbil pykosodumens: K.10.H., douyeHm F0.A. KoHopawos

MECTO W POJIb OPFAHOB MPOKYPATYPbI
B MEXAHW3ME FOCYIAPCTBA

(HA NPUMEPE POCCUNCKOW ®EOEPALIMU
N 3CTOHCKOWM PECMYBJIUKMN)

OnpefesieHre MecTa U POJIM OPTaHOB NPOKypaTyphbl B Me-
XaHHU3Me TOCyJapCcTBa ABJAETCA JUCKYCCUOHHBIM BOIPOCOM
B TEOpUM rocyjapcrsa U npasa. CJI0)KHOCTb pelleHUs AAHHOTO
BOIPOCa, Ha Hall B3IJIAJ, 3aKJIOYAeTCsd B OTCYTCTBUU €UHOr0
roCy/lapCTBEHHO-TIPAaBOBOTr0 CTAaTyca NPOKypaTyphbl. ITO CBA3aHO
€O MHOXXeCTBOM $aKTOPOB. PaccMOTpuM UX Ha IpUMepe NMPoKypa-
Typ P® u Pecniy61mku cToHUS.

[lepBbIM M OJHHUM W3 IVIaBHbIX GAKTOPOB SIBJSETCSA OMpesie-
JiieMoe 3aKOHOZaTesieM MeCTO OpraHOB NPOKYypaTypbl B TpUaje
Baactel. Tak, MpoKypaTypa ICTOHUU — MPABUTEJbCTBEHHOE Y4-
pexJeHue, BXOAsdllee B COCTaB MUHUCTEPCTBA IOCTULIUK JCTOH-
cKkol Pecny6iimku u Haxopsieecst B cdepe ero yrnpabjeHHs.
[IpokypaTtypa P® onpegesnsieTcs 3akoHojaTesleM Kak «efiuHast de-
JlepajsibHasd LeHTpaJn30BaHHAdA CUCTeMa OPraHoB, OCYLeCTBIIA0-
IIMX HaJ30p 3a cobutogenneM Konctutynuu PO, mpaB u cBo6OZ,
YyeJIOBeKa Y T'PaKJAaHWHA, 332 UCIOJIHEHHEM 3aKOHOB»?, 4TO IOBO-
puT 06 ee cneniupUIecKOM MecTe B MeEXaHU3Me POCCUHCKOIo rocy-
JlapCTBa: ee HeJib351 OTHECTU HU K OJJHOU M3 TpeX BETBEH BJIACTH.

CnefyeT OTMETUTD, YTO B 3CTOHCKOM KOHCTUTYLIMU He yIO-
MMHaeTCs NPOKypaTypa, B POCCUMCKOU, HAIPOTUB, IieJ1as CTaThs
MOCBsIeHA MPOKYpPaType, YTO MPHUJAET IoCaeHeNH 0COObIM KOH-
CTUTYI[MOHHBIHN CTATYC.

! Cm.nyHKT 1 cT. 1 3aKoHa 0 mpoKypaType oT 22 anpesist 1998 . (B pea.
ot 20 Mag 2020 r.). URL: https://www.riigiteataja.ee /akt/102062020008
2 Cm. nyHKT 1 cT. 129 KoHctutynuu P®: npuHsTa BCEHAPOAHBIM I0-
JiocoBaHueM 12 ekabpst 1993 1. (c uam. ot 1 nrosis1 2020 1) // Odunuans-
HOM MHTEepHeT-NopTaJje npaBoBoit uHPopmanuu. URL: www.pravo.gov.ru
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CnenyromuM GpakTOpOM MOXKHO Ha3BaThb HaJleJIeHUE JJAHHOTO
opraHa NOJTHOMOYHSIMH II0 06IeMy HaZ30py 3a Co6JIto/ileHHeM
paB U CBOOOJ, YesoBeKa U rpaxkJlaHWHA, UcrnoJHeHueM OCHOB-
HOro 3aKoHa CTpaHbl. B coBpeMeHHOM MHpe He BCe NPOKypaTy-
PBI OCYILECTBJIAIOT JaHHble QYHKIMU. K npuMepy, B ICTOHUU 3TU
IIOJIHOMOYMS IPUHAZJIEXAT 0COO0M KOHCTUTYLIMOHHON UHCTUTY-
nuy, Kanepy IOctunuu.

Tpertuit dakTop - HajlesleHHE OPTAaHOB MPOKYPATYPbl HHBIMU
nosHoMo4usAMH. [IpoKypaTypa ICTOHUU — IPaBOOXPAaHUTETbHbBIN
opraH, pyKoBOJSLUN A0CYAe6HbIM YT0J0BHBIM IPOU3BO/ICTBOM?,
OCYLIeCTBJ/IAIIMN Haj30p 3a CO6JIIOAEeHHEM 3aKOHHOCTHU IpPU
pacCMOTpPEHUHU CYAOM YTOJIOBHBIX JeJ U Jpyrhe IMOJHOMOYUS
NperMylLeCTBEHHO B YTOJIOBHOM IIpolecce. B cpaBHeHUH ¢ 3TUM
npokypartypa Poccuu yyacTByeT Kak B YrOJIOBHOM, TaK U B MHBIX
nporeccax: NPOKypophl y4aCTBYIOT B PAaCCMOTPEHUH JieJl CYyAaMH,
apOUTPaKHBIMU CY/laMH, ONpPOTECTOBBIBAIOT MPOTHBOpEYallHe
3aKOHY pelleHHs, IPUTOBOPBI, ONpesiesIeHUs U NOCTAaHOBJIEHUS
CY/l0B, HO He PYKOBO/SAT A0CYAe6HbIM IPOU3BOJCTBOM?,

Takum o6pas3oM, onpeziesieHHe MeCcTa U PoJid OpraHoB IIPo-
KypaTypbl B MeXaHU3Me TOCyAapCTBa AEWCTBUTEJbHO OJHA U3
npo6JieM B OpUANYECcKON HayKe. Ha mpuMepe JByX NpoKypaTyp,
06J1alaoIMX €/JUHBIM N1ePUO/I0OM Pa3BUTHS, IPABOBbIE CUCTEMBI
roCylapCTB KOTOPBIX OTHOCATCS K OJAHOW NpPaBOBOW CEMbe, Mbl
BU/IUM KaK CXO/CTBAa (3TO Ha/I30pHble OpPraHbl, BHICTYIAKOLIHE
B Cy/le rOCYyZJlapCTBEHHBIM OGBUHHUTEJIEM), TaK U CyLeCTBEHHbIE
OTJINYMS, PACCMOTPEHHbIE B JAHHOM CTaThe.

! Cm. crarbio 30 YroJIOBHO-NIPOLECCYaJbHOTO KoJeKca JCTOHCKOM
Pecniy6sinku ot 12 dpeBpans 2003 1. (B pex. ot 11 fexabps 2012 r.). URL:
https://www.riigiteataja.ee/akt/121122012010

2 Cm. nyHKT 3 cT. 1 PefepanbHoro 3akona ot 17 siupapst 1992 r. Ne
2202-1 «O npokypaTtype Poccuiickoit Penepanun» (B pex. ot 1 uronsa
2021r) // C3P®.1995. N2 47, ct. 4472.
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U.A. MaHaeB
Opuamueckuii MHCTUTYT NpaBoCyaUS 1 afBOKaTYpHI
CapatoBcKoii rocyOapCTBEHHO pUANYECKON akageMumn
Hay4Hbili pykosodumens: k.10.H, doyeHm M. (0. Jlebedes

3AKOHHOCTb, CNPABEAJINBOCTb
W LIEJIECOOBPA3HOCTD:
COOTHOLUEHUE NMOHATUN

OO611en3BECTHO, UTO €ellje Ha MepBOHAYa/JIbHOM 3Tale pa3BU-
THsI 00I1leCTBA OOILENPUHSThIE 00bIYAH, TEPE/[ABAsICh U3 MTOKOJIe-
HUS B NIOKOJIEHUE, CJAYXKUJIM PEryasiTopaMH B3aMMOOTHOIIEHUS
MeX/y JIIAbMH, CTAaHOBSICH Yepe3 TpaJHULHI0 MOCTOSHHO Jel-
CTBYIOIIIUMH HOPMaMH.

O6bIyay, MMewIle Ba)KHOe IPOrpeccCUBHOE 3HAYeHUe, CTa-
HOBUJIACh CO BpEMEHEM OCHOBOU NpaBOBBIX HOpM. HUTak, mocre-
MEHHO OJJHOM M3 BBICIIMX GOPM BBIPAXKEHUS MpaBa CTaJ 3aKOH.
CrnenoBaTesIbHO, 3aKOH — 3TO MPUHUMaeMbli B 0CO60M MOpsi/iKe
HOPMaTHUBHBIM NMPABOBOM aKT, 00/IaZjal0N[UA BBICOKOW HOPUIHU-
YeCKOW CUJIOH, BbIPAXKAKIIUK TOCyJapCTBEHHYIO BOJIIO MO KJIIO-
YeBbIM BONPOCAaM peryJMpoBaHUs OGIIECTBEHHOM W rocyzaap-
CTBEHHOU KHU3HU. Heob6xoauMo ellle, YTOObI 3TH 3aKOHbI BCEMU
Y TIOBCEMECTHO COOJII0/Ia/IUCh, UCIIOIHSAINCH, pAa6OTaIH U JaBald
HY>KHbIN 06111eCTBEHHBIN 3 deKT!.

[loJ; 3aKOHHOCTBIO NMOJAHUMAETCSI CTPOTOe U HEYKJOHHOE CO-
6J10JleHle BCeMU CyGbeKTaMH IpaBa CYIIeCTBYIOLIMX B CTpaHe
3aKOHOB U OCHOBAHHBIX Ha HHUX MO/I3aKOHHBIX HOPMAaTHBHBIX
akToB. Eciu He co6uro/iaeTcsl 3aKOHBI, HET U 3aKOHHOCTU. Kak
yTBepxaet B.C. HepcecsiHI, 3aKOHHOCTb MOXKET GbITh OCHOBaHa
TOJIBKO Ha NpaBe U MMeeT NpaBOBYIO CyIIHOCTb. [log npaBoBoi
3aKOHHOCTbIO OH NOHMMAeT TOYHOE U HEYKJIOHHOE COBJIIo/ieH e
HCIoJIHeHMe Tpe6oBaHUI IPAaBOBOI0 3aKOHA BCEMU CyOGbeKTaMU
npaBa. Ho ecsiu o/ 3akKOHHOCTBIO OYZIeM OHUMATh COOJTI0EHUE
He JIIOOBIX, 2 TOJIbKO «IIPABOBbIX» 3aKOHOB, TO Cpa3y BCTAaeT BO-
MPOC: a KTO U KaK JI0JKeH ONpe/iessiTh — IPaBOBOM 3aKOH UJIU He-

1 CMm.: Hasapenko I'B. O61iasi Teopusi paBa U rocy/japcTBa: yue6HbIH
Kypc A4 By30B. M.: Ocp-89, 2001.
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NIpaBOBOM, T/ie XOPOILIUH, a I/ie IJI0X0M 3aKOoH. [loHATHe 3aKOHHO-
CTH JI0JIXKHO OXBAThIBaTh COO0U COOJ/IIOZIEHUE BCEX IOPUANIECKUX
HOpM, a He KaKOU-TO UX 4acTU. [loHATHEe 3aKOHHOCTHU TECHO CBSI-
3aHO C MOHSATHUEM CIpPaBeAJUBOCTb. CIpaBe/JINBOCTh O3HA4YaeT
3aKOHHOE, a HEeCITPABEIIMBOCTb — MPOTUBO3aKOHHOE OTHOIIEHUE
K JIIOIIM. 3aKOHHOCTbD U CIIPABeJJINBOCTDb — MOHSATHSA HEe UJIeHTUY-
Hble, TaK KaK 3aKOHHOCTb He BCer/ja COBIA/IAeT CO CIIPaBEeIJIMBO-
CThIO.

[ToHATHE CIpaBeAJIMBOCTH OTPAXKAET BAXKHYI0 CTOPOHY MPHH-
I[[MI1a 3aKOHHOCTH — PABHYIO U pea/IbHYI0 MePy BO3JasHUS 33 paB-
Hbl€ 10 COI[MAJIbHOU 3HAYUMOCTH JiesTHUs Cy0'beKToB. HecripocTa
TEPMHUH «IOCTHULUA» MPOU30ILes] OT JaT. justicia, YTo o3HadaeT
CIpaBe/JINBOCTb, 3aKOHHOCTD, IIPABOCYAUE?,

BaxkHOe 3HaUeHHe UMeeT BOMPOC O COOTHECEHUH 3aKOHHOCTHU
U 1lesecoo6pa3HocTh. TepMHUH «IeJIecO000pPa3sHOCTb» O3HAdyaeT
BIIOJIHE Pa3yMHBIM, NMPaKTUYECKUH NOJIe3HbIM, COOTBETCTBYIO-
MK yCTaHOBJIEHHOU Liesid. Ee nmocienoBaTesibHas NpakTHUYecKas
peasu3anus Mo3BOJISIET OCYIeCTBUTH MepeBOJ, MPABOBBIX Mpe/-
NHMCAHUN B IVIOCKOCTh KOHKPETHBIX MPABOOTHOIIEHUH, CII0CO6-
CTBYSI TEM CaMbIM YKPEIJIEHUIO CYI[eCTBYIOIIEro MpaBonopsaka
U TO/|/Iep>KaHUI0 CTAa6UIBLHOCTU B 061ecTBe. [loaToMy 1esiecoo-
Opa3HbIM CleAyeT CYUTATh TOJIbKO TaKOe MPaBONPUMEHUTEb-
HOe pellleHHe, KOTOPOe COOTBETCTBYET I[eJIIM OOIIEeCTBEHHOTO
Pa3BUTHS.

B kKakZloM HOPMaTHBHOM aKTe OIpejie/ieHa LieJib U JJaHHOU
I[eJIU JIOJDKEH COOTBETCTBOBATh MPABONPHUMEHHUTENbHBIA aKT.
[Ipy1 HaJIMYUHU TAKOTO COOTBETCTBUS MOXKHO TOBOPHUTH, UTO Mpa-
BONPUMEHUTE/IBHBIN aKT IeJleco00pa3eH, a 3HA4YUT, OTBEYaeT
NPHUHIUITY 3aKOHHOCTHU. 3aKOHHOCTh BO3HUKAET Ha IOYBe IieJie-
coobpasHocTH. Ho mogMeHa 3aKOHHOCTH I[€J1eCO0OPA3HOCTHIO
HejgonycTuMa. Hainyre Ha MpaKTHKe BBINIEYKA3aHHBIX CIIOPOB
TpebyeT MIy6G0KOro U3y4eHUs] COOTHOLIEHHUSI 3aKOHHOCTH, CIpa-
BEJIJINBOCTH U 11€J1eCO06PA3HOCTH.

! Cm.: Hepcecsiny B.C. O611as Teopus paBa ¥ rocyZjapcTaa: yueGHUK
JUIS IOpUIMYECKUX BY30B U ¢akynbTeToB. M.: HOPMA-UH®PA, 1999.
2 Cm.: Konu A.®. Co6panue counHenuii: B 8 T. M., 1967.
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E.3. Onucenko, 41.P. CmaruHa
WHCTUTYT tocTvLmm
CapatoBcKoii rocyapCTBEHHOM pUANYECKON akageMumn
HayuHbil pykogooumens: K.t0.H., doueHm P.C. MapkyHuH

MOOLLPUTE/NbHBIE CAHKLIUW
N UX POJIb B MPABOBOW CUCTEME
COBPEMEHHOWM POCCUU

B HacTosilliee BpeMsi «CaHKILMSA» aCCOLUUPYETCS y TpaxaH
C OTPUIIATE/IbHBIM SIBJIEHHEM. B Takol AUCLUIIMHE KaK Teopus
rocyZiapcTBa U IpaBa BbIJeJISIOT /iBa BU/Ia CAHKIIUN: HEraTUBHbIE
Y IO3UTHBHBIE (MoowpUTe/bHble). CAHKLHS — 3TO O/1HA U3 YacTel
MIPaBOBOM HOPMBI, KOTOPasl yCTaHABJIMBAET CTeNeHb, Mepy U BUJ
OTBETCTBEHHOCTH CyO'beKTa MPABOOTHOLIEHWM 3a JleBUAHTHOE
noBeJieHue. [los TakUM BU/IOM [TOBEJI€HU CIe/lyeT TOHUMATh I10-
BeJleHHE, KOTOPOe OTKJIAHSETCS OT OGIIeNPUHSATBIX HOPM, KOTO-
pble YCTAHABJIMBAIOTCS rOCYJapCTBOM UJIM OOIleCTBEHHBIM MHe-
HueM. [loomprTe/ibHble CAaHKIIMK HAIlpaBJeHbl HA CTUMYJISALUIO
00IIIeCTBEHHO 3HAUMMOTI0 MMOBEIEHUSI.

[To3UTHBHBIE CAaHKIIUU MO3BOJISIIOT KOHTPOJIUPOBATh MOBeJle-
HUe JII0Jlel He C TOYKU 3peHUs 3alpeToB U HaKa3aHUH, a co CTo-
POHBI MOOL[PEHUN. ITO CIIOCOGCTBYET PA3BUTUIO TPAXKAAHCKOTO
obuiectBa. Tak, corsacHo cT. 191 «[loompenue 3a Tpya» TK PO
peyCMOTPEeHO HarpakJeHrue paboTHUKOB 3a 0COOble 3acayry.
B naHHOM ciiyyae MOOUIPUTENBbHOM CaHKUUENW MOXKET SIBJAATHCSA
peMus, Mo4YeTHas rpaMoTa. Takoe MOOIpeHHe CHOCOGCTBYET
JaTbHENIIeMy YIy4YIIEeHUI0 PaboTOCIOCOOHOCTH He TOJBKO Ha-
rpak/laeMoro, HoO ¥ ero KoJsuier. KOHKypeHIusl B 001[eCTBE, BbI-
3BaHHasl IpUMeHEeHNeM CaHKIUU — JIBUTaTeJb porpecca. Takum
06pa3oM, MO3UTHBHBIE CAHKI[MH CIOCOGCTBYIOT O6IeCTBEHHOMY
Pa3BUTHIO.

B 54.1cT. 16 ®enepanbHoro 3akoHa ot 27 uwousa 2004 r.
«0 rocymnapcTBeHHOU rpaXkJaHCKoM cay»6e Poccuiickoit @eznepa-
LMU» 3aKpeIJIeH 3alpeT Ha COBMECTHYIO paboTy pOICTBEHHUKOB

1 Cm.: TpynoBoii kogekc P® ot 30 gexabpst 2001 r. Ne 197-93 // C3
P®.2001.Ct. 191.
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B desepasbHbIX IOCYAApPCTBEHHBIX YYpPEX/JEHUAX!, U3-3a BO3-
MO’KHBIX 3JI0yNOTPe6JIeHUH CIY>KEOHBIMU MOJHOMOYUSIMUZ ITO
MOKET OBbITh OCYIIECTBJIEHO NMyTeM NMPUMEHEHUs MOOIPUTENb-
HBIX CAaHKL MU, HAaIpUMeD, IpeMUpOBaHNe POACTBEHHHUKA UJIU €T0
NOBBILIEHHE B JO/DKHOCTH. Takue IeHCTBUA CBA3AHbI C XKeJIaHHeM
JINYHOT0 060TrallleHus], TOBbILIEHHS COLMAIBHOTO CTATyCa CEMbH.
Tak po/ib MOOLIPUTENBbHBIM CAaHKLUUKA HCKAXKAeTCsl, TOTOMY HX
IpUMeHeHHe HeoOX0[MMO PeryJIMpoBaTh C MOMOIIbI0 3aKOHO/a-
TeJIbCTBA.

CTOUT OTMETHUT, YTO JIMLIb B COBOKYITHOCTU C NO3UTUBHBIMU
CaHKLMSAAMHU BO3MOXKHO J[OCTHXKEHHe IpaBonopsajaka. Yesosek,
OTOBIBAIOLIMN HaKa3aHUe, UMeeT MPaBO HA yCJOBHO-LOCPOYHOE
0CcBOGOX/JeHHe®. ITO BO3MOXKHO INPHU OCO3HAHUHM CBOEH BHHBI
U TIPU HaJIMYUU NOJIOKUTENbHON XapaKTepucTUKU. YO — no3u-
TUBHaA CaHKUHUA. OCY>KJIeHHbIA MOXET NMPUJIOKUTDb YCUJIUA JJIA
paHHEro 0CBOOOX/|eHUsI: HAa4aTb 3aHUMAThCS TPYA0BOH, y4eOHOM
JedTeJIbHOCTBIO U IPOoY. JTO MOKa3bIBAET, YTO JIMLIb B COBOKYII-
HOCTH BU/I0B CaHKLMH MOXHO JJOCTUYb pe3yJsibTaTa — IepeBOCHH-
TaThb PECTYNHUKA.

TakuM 06pa3oM, poJib NOOIIPUTENBHON CAaHKIIMK B IPABOBOM
peryJupoBaHuH BesuKa. OGIHOCTh MO3UTUBHON M HETaTUBHOU
CaHKLHMH MO3BOJISIET PErYJIUPOBATh NOBeieHUe Joael. [loompu-
TeJIbHAsl CAaHKLUSI CTUMY/IMPYET JIMYHOCTHBIM U 06IeCTBEHHBIN
pOCT, MO3BOJIIET Pa3BUBAThCA rocyfapcTBy. OJHAKO UX NMpUMe-
HeHUe HaXOJUTCA NOJ, KOHTPOJIEM IOCyZapCTBEHHOTO annapara
[0 NMPHUYMHE UX BO3MOXKHOT'O HENPAaBUJIBHOTO MCIOJIb30BAHUSA
Y TOJIKOBAHHUsI, B YeM BbIpa’KaeTCsl HE06X0JUMOCTb Jla/IbHEHLIEro
Pa3BUTHS 3aKOHO/ATE/IbCTBA B 3TOM 06J1aCTH.

1 Cm.: ®enepasnbHbiii 3aK0H oT 27 utosiss 2004 1. Ne79-03 «O rocy-
JlapCTBEHHOU rpaxkJjaHcKou cyx6e Poccuiickort ®enepaunn» // C3 PO.
2004. CT. 16.

2 Cm.: Degepanbublii 3akoH N2 273-3 «0 npoTUBOAEHUCTBUM KOP-
pynuuu» // C3 P®.2008. Cr. 1.

3 CM.: YrosioBHbIN KogZieke P® ot 13 ntoHsa 1996 . Ne63-3 // C3 PD.
1996. Ct. 79.
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B.A. OnaHaceHko
MexayHapozHO-npaBoBoit (hakysbTet
Mockosckoro yHusepcuteta MBI Poccum nm. B.A. KukoTs
HayyHbili pykosodumens: K.10.H., doueHm A.f0. [apawko

TEOPUW NMPOUCXOXXOEHUA TOCYOAPCTBA
U MPABA

[IpaBo - 3TO ompeje/ieHHbIA PETYIATOP OOUECTBEHHBIX OT-
HoLIeHWH. Bompoc o npouecce ¥ TEOPUU NPOUCXOXKEHUS CAMOT0
NpaBa OJUH U3 CaMbl{ CIOPHBIX, PACCMOTPUM KaXKAyI KOHILEeI-
nuo nobsimke. HauneM ¢ 6osiee abcypAHOH, HA MOW B3IV, Te-
OpUH, TaK KaK OHa ABJISAeTC aHTUHAY4YHOH, IOCKOJIbKY yBepaeT
Hac o cylecTBoBaHHe bora, 4To He MoAjaeTca HAyYHOMY JlOKa-
3aTeJIbCTBY — TEOJIOTHUYeCKOU. [laHHas KOHLENLUs MPOUCXOXKe-
HUS [IpaBa FTOBOPUT HAaM O TOM, YTO [IPaBO-60XKUH Aap, ABJIEHHE,
KOTOpOe JOJKHO JIeXKaTh B OCHOBe NMO3UTHUBHOIO NPaBa, CO3/a-
BaeMOro rocyZjapcTBa, B OCHOBY JieXaT: XpUCTUAHCKas MOpaJlb,
3anoBe . CTOpOHHUKHU Te0JIOTMYECKOU TeOPUH NTPUEPKUBAIOT-
€1 MHEHMS O TOM, YTO CyLIeCTByeT BbICIIMK BOXXHUU 3aKOH, KOTO-
pbI NPUHUMAETCS COIJIACHO BOJIe YesloBeKa. ABTOpaMM ydyeHHUs
oputH: K. MaputeHn, ®oma AkBuHCKUH. Ceyromnas KOHIEIIUs
MPOUCXOXK/IeHUA NpaBa — ecTecTBeHHasd. [IpejcTaBiieHHasa xa-
paKTepusyeTcs TeM, YTO HapsAAy C NUCbMEHHbIMM 3aKOHaMH
CYLeCTBYIOT «BeYHbIE», TO eCTb JIMYHble, KOTOPbIMU YeJIOBEK
Ha/JleJIeH C POXKJIeHUs], TaKhe KaK: [PaBoO Ha »KHU3Hb, HA CBOOOLY,
COLIMA/IBHYIO CNPaBe/JINBOCTb, COGCTBEHHOCTD U T.JI. CTOPOHHU-
KU TNpeJCTaBJeHHON KOHILENLUU NMPOTUBOINOCTABJISAIN [JBE CHU-
CTeMbl IpaBa: eCTeCTBEHHOE U MO3UTHUBHOE, TaK KaK N03UTHBHAA
cucTeMa NpejnoJaraeT UCXOAUTb U3 HOPM, KOTOpbIe Y3aKOHEHbI
rocygapctBoM. [IpescTaBuTensiMu sBJsttoTcs: [066¢, JIokk, Pycco
u Ap. OuepejHad TeOpUs NPOUCXOXK/EHUs TpaBa — MAPKCUCTCKas.
K maHHO¥ KOHIENIWY 51 CKJIOHSIOCh O0JIbIIE, HEXKEJIH, YeM K JIPY-
rUM. ABTOpaMHU JIaHHOTO y4eHUs sBiasoTcs: K. Mapkc u @. Ju-
reJibC. Teopusi xapakTepu3syeTcs OJHOBPEMEHHBIM BO3HUKHOBeE-
HUEeM IIpaBa U rocy/JapCTBa, KOTOPOE PeryJupyeT 001eCTBEHHbIE
oTHouIeHUs. [Ipy 3TOM KOHIeNIMHU 00IeCTBO pas/ie/ieHo Ha JiBa
KJ1acca: MPaBsIIUM U YrHEeTEHHbIH, IJle BbICIINE CJI0U 061iecTBa
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WCII0JIb3YIOT IPaBOBble HOPMBI 1JIs IPUHYKEHUS IpeCTaBUTe-
JIeW HU3LIUX CJI0€EB.

YeTBepTas KOHLENLUS — Tcuxoaorudeckas. CoryiacHO JaHHOU
TEeOpUH 4YeJIOBEK HYKJAeTCs B NpaBe, KaK peryJsTop ero BHY-
TPEHHUX NepeKMBaHUM, SMOLMOHAJIbHBIX BCIJIECKOB. Tak Ha3bl-
BaeMbIM KOHTPOJIEPOM SIBJII€TCA NcuxoJiorvus. CTOpOHHUKaMU
MCHUXOJIOTUYECKON KOHUenunuu sapisorca JLU. IleTpaxuukui
u [a6puasb Tapg. OuepeiHast TeOpUs MPOUCXOK/AEHUS ITpaBa — Co-
nuoJsiorudeckas. [IpeacraByieHHas TeOpUsl XapaKTEPU3YETCS TEM,
YTO CYyIIEeCTBYIOIHE 3aKOHBI TOJbKO GUKCUPYIOT HOPMBI MOBe-
JleHUe, BaXKHa peasiM3alys UX, 4eM caMo npaso. [IpeacraBuTenu:
Hepunr, JI. itory, E. Ipaux, P. [layn . 3ak/todaroias KOHIENUS —
HOpMaTUBHUCTCKas. [lpefcTaBieHHass TEOpPUS XapaKTepU3yeTcs
CylLleCTBOBaHUEM HOPMATHBHBIX aKTOB, KOTOPbIE OCYLECTBJISIOT
BoJto rocygapcrtia. [IpeacraBurenu: P. UltamMmaep, I1.U. HoBro-
poaues, I. Kesib3eH u 1ip.

[ocymapcTBO - 0fjHa U3 CaMbIX CJI0XKHBIX OpraHU3anui oble-
CTBa, NPU KOTOPOM CyIIECTBYeT €JUHAasi CHCTeMa yIpaBJEHUs
a0AbMU. CylleCTBYeT MHOXKECTBO KOHILLENIIUK O MPOUCX0XKIEHUU
roCyZapCTBa, PACCMOTPUM KaXKAYI0 TEOPUIO M0 OJIHXKeE.

[lepeiiieM kK nepBOW Teopuu — TeoJsiorndeckass. OHa HOCUT
CBSIILIEHHBbIA XapaKTep, TO eCTb rOCyAapCcTBO COTBOpeHO borom
¥ NpaBuTeJib noA4uHseTcsl boxxectBeHHOW BoJie. Cienyroias
KOHLeNKSl BO3HUKJIA B IIPoLiecce pas3/eseHus1 TPYAa, MOsABJIEHUS
YaCTHOM COOGCTBEHHOCTH - KJlaccoBasd. JJaHHAsi TeopHsl XapaKTe-
pHU3yeTcs paszieJieHrueM 061eCTBA Ha KJIACCHI, TO eCThb CYLeCTBYeT
rOCIO/ICTBYIOIIIME CJIOW HACeJIEHUS], KOTOPbIe NMPAaBAT HU3LIMMHU.
[IpeacraButenu: K. Mapkc u @. duresbe. TpeThbst Teopusi, Ha MOH
B3IJIs1/], pa3yMHOM, IOCKOJIBKY OHa MpeJIoJaraeT J0roBOp Mex-
JYHApPOJHOM, B X0Zle KOTOPOTO MPOUCXOAUT A0OPOBOJIbHOE 06b-
elMHeHUe JitoJlel — aoroBopHas. [IpencraButenu: T. [066¢, [Ix.
Jlokk, K. K. Pycco, A.H. Pagues. Cienyroias Teopus — naTpuap-
XaJIbHas, XapaKTepHa [iJ11 HayaJla BEKOB, [/l [JlaBa CEMbH— OTEll,
SIBJISIJICSI HEKEM MMIIEPAaTOPOM YbEro MHEHHUS MPHUEPKUBAHUC,
ero cj10BO-3aKOH. CaMa KOHLENLUs Mpou30LLIa OT CeMEWHBIX
LeHHocTeH, Tpaguuuil. [IpeacraBurenu: Kondyuus, Apucrorens,
Ounmepa, MUxalJIOBCKOTO M Jp. 3aKJOYawINasg Teopus mpej-
noJlaraeT pajuKajbHbIW, KECTOKUHA MeTOJ, POUCXOXKAEHUS TO-
CyZapcTBa — HaCWJIbCTBeHHas. [ocy1apcTBO co3aaeTcs B MpoLec-
ce Haberos, 3aBOE€BAHUM, BOEHHbBIX JEHWCTBUH /I TOAYHHEHUS
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nob6ex/jeHHbIX. TakuM 06pa3oM, NMPOUCXOXKJEHHUe TrocyapcTBa
1 IpaBa — OYeHb CIIOPHBIM BONPOC HAa KOTOPBIA HET OTBETa, TaK
KaK y KaKJI0T0 YYEeHOro, UCTOpPHKA, TeOpeTHUKa CBOM B3IVIfAJ HA
3Ty npo6JsieMy. §1 6oJiblie CKJIOHSOCh K Teopun K. Mapkca u @. 3H-
reJibca, Tak KaK OHa, Ha MOH B3IVIs/, sABJsETCs 60Jiee JO0CTOBEp-
HOM, MIOCKOJIbKY €CJIY TJIy0Ke BHUKATh B UCTOPHIO, TO MbI BUJAUM
TaKyl0 TEH/IEHIIUIO: HaceJleHHe BCer/ia ObLI0 pa3/iesieHo Ha KJac-
Chl, BBICIIUM CJIOW M HU3IIUH. ApUCTOKpATHs BCceraa nmpeobsaja-
Jla HaJ| 6e/JHOCThIO, yIpaBJsiyia ed. Bxoje rocnocTBa BhICIIETO
KJ1acca HaJl, HU3IIMM Hadasochb GOpMHUpOBaHUE TOCYAApCTBa, I7ie
€CTb roCy/iapb U Hapo/i, KOTOPbIA NOJYUHSJICS BOJIe Laps.

41\\\\\\\\\

vavdu 1 ¥a112dvI’AD01 MMdOAL 19W3L90dL FI9HHIW34E0) °T



0co6eHHOCTM B3aMOOTHOLLEHWIA rocygapcrea U JIMMHOCTU: UCTOPUA U COBPEMEHHOCTb

o

M.E. NepenenkuH

WHcTuTyT tocTyumm
CapaToBcKoii rocyfapCTBEHHOM OPUANYECKON aKageMuu.
HayyHbil pykogooumenb: K.10.H., doueHm P.C. MapkyHuH

MPOB/EMbI NOCTPOEHNA COBPEMEHHOW
MOZE/N NPABOBOI0O NOCYAAPCTBA

[IpaBoBOe rocyjapCTBO - 3TO TOCYJApCTBO, /lesITEJIbHOCTh
KOTOPOro NMoZ/MMHEHA HOpMaM IpaBa U GyHjaMeHTalbHbIM Ipa-
BOBbIM IIpUHIHIIAM, HAlpPaBJIEHHBIM Ha 3allHUTy AOCTOMWHCTBA,
cBO6O/IbI M ITPAB YeJioBeKa. B Teopuu Takoe rocysapcTBO OCHOBBI-
BaeTCs Ha NMPABOBBIX MPUHIMIIAX: BEPXOBEHCTBO 3aKOHA, paBeH-
CTBO BCeX MepeJ 3aKOHOM, FapaHTHs COGJII0/IeHHs TPaB U CBOGO/,
YyeJI0OBeKa, OCyIleCTBJIEHNe MPUHIMIIA pa3/ie/ieHle BeTBel BJa-
cty U T.4. [I[paBoBOe rocysapcTBO NMPU3BAHO 0GECeYUBaTh He
TOJIBKO ITpaBa U CBOGOAI)I B MX UHAUBUYaJIbHOM IOHUMAHWH, HO
W KOJJIEKTUBHBIE ITpaBa KaKHUX-JIN60 rpyI1iIr HaceJieHHUsd, K IpuMe-
Py, CloZla OTHOCHTCS IIPaBO Ha HAIlMOHAJIbHOE CaMOoOoIpe/ie/ieHHe
(o6pasy xu3HU HapoAoB Poccuu xapakTepHa KOJIJIEKTHBHOCTD
U «COBOPHOCTBb», KOTOpasi IMO3BOJISET YeJOBEKYy peajn30BaTh
CBOM Ka4ecTBa U TOTPEOGHOCTH B COL[UYME).

[Ipo6sieMbl QYHKIMOHUPOBAHUS [AEHUCTBUTEJNBbHO MPABOTO
rocy/lapCcTBa 3aKJIIYalTCs B TOM, YTO KPUTEPUHU OL€HUBAHUS,
B CWJIy TNOCTOAHHOI'O PAa3BUTHUA O6I.LleCTBa, MEHAWTCA, Hallpu-
Mep, npoekT «World Justice Project» a1 coBpeMeHHOW MojiesTn
IIPABOBOI'0 T'OCYAAapCTBa BblesseT 8 (paKTOpPOB: OrpaHUYEHHe
BJIACTU TOCY/apCTBa, OTCYTCTBHE KOPPYNLHH, NOPSAJOK U 6e30-
IMaCHOCTH, (l)yHﬂaMeHTaJIbeIe paBa, OTKPLITOCTb MPABUTEJIb-
CTBa, IPaBOIIPYMeHEHHE, TPAXKJAHCKOe IPABOCY/IMe U YTOJ0BHOE
npaBocyguel. OfHaKo CUTyauus, CKJjajblBarouiascsad B Poccuit-
ckoit Pesepaliny, OCJI0XKHAETCS TEM, YTO U3MEHEHHUS B CO3HAHUU
WU TIOBEJIEHWHN TpaX/JaH Poccun MNporucCxXoaAT O4YeHb MeJJIEHHO.
OAHa N3 MIPHUYHH — UCTOPUYECKH TPAJUIIMOHHOE HENIpUATHE I10-
JINTUYECKUX UHCTUTYTOB, IMTOCKOJIbKY «IOPHUAWYECKHEe TFapaHTHH
He HYKHbI, 160 OHHU YBJIEKJIM Obl HAPOJ B aTMocdepy BJIACTBO-

1 URL: https://worldjusticeproject.org/
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BaHUSA U MOJTUTUKU»'. TO €CTh UCTOPUYECKHU CJIOXKHUIOCH TaK, YTO
YPOBEHb MPABOBON KYJbTYPbl IPaXKJaH HEJOCTATOYHO BBICOK
JJIT CTAaHOBJIEHUsI ILeJIOCTHO (GYHKIMOHUPYIOIIUX HHCTUTYTOB
MPaBOTO rocyaapcTsa. M3 3ToH NpUYUHbI BbITEKAET CIeAYIIas —
3pdeKTUBHOCTD I'paKJAHCKOTO 06IecTBa. M3HavyanmbHOE CTPO-
HUTEeJNbCTBO I'PAXK/JAHCKOTO OOIEeCTBA YYMTHIBAJIO He 3alaJHYI0
Moziesib GOPMUPOBAHUS, a OTEYECTBEHHYI — C ONpe/e/IeHHbIMU
0COGEHHOCTSIMU U TPAJAUIMSIMU, Beib TOTAA MHOTHE CTPYKTYp-
Hble 3JIEMEHTbI IPAK/JAHCKOT0 06IIecTBa BXOAUIU B chepy HH-
TEpPecoB rocy/lapCTBa, 2 SKOHOMUYECKUH QYHAAMEHT IMpe/CTaB-
JIsLJ1 CO60H KOJIJIEKTUBHYIO, 2 HE YaCTHY0 CO6CTBEHHOCTh. Takke
CTOUT YYUTHIBATH HCTOPUYECKU CJIOXKUBLIYIOCS TOJUTUYECKYIO
MACCUBHOCTb TPaXK/JaH, KOTOpasi, OJJHAKO, CO BpeMeHeM TpaHC-
dopMupyeTCcsT B YCUJIEHHYIO COIMAJbHYI AKTUBHOCTH 4Yepe3
dopMupoBaHUe JOOPOBOIBHBIX 00 beJUHEHUH [IJIs1 OTCTAUBAHUS
MOJIUTUYECKUX, TPOPECCUOHANBHBIX U IPYTUX UHTEPECOB.

CTOUT OTMETHUTH, YTO OT TOrO, KaK B3aUMOJEUCTBYIOT, MO/~
JePXXUBAKOT U JOMOJIHSIOT APYT APyra UHCTUTYThI MPABOTO Io-
CyAapCTBa, 3aBUCHUT LIeJIOCTHOCTD U COAJTaHCUPOBAHHOCTD COBpe-
MEHHOT'0 TOCYyZIapCTBa, O3TOMY B 3aKJIIOYEHHE MOXKHO CJlesIaTh
cAeyrIuid BeIBOA. [y peasnsaliu MOJeJSd COBPEMEHHOTO
MPABOBOr0 TOCYAAPCTBA HYXKHO PEUIUTh psiji Cy6beKTUBHBIX
1 06bEKTUBHBIX NMPOO6JIEM, MeMIAIUX GOPMUPOBAHUIO TPABO-
BOTO T'OCYZJapCTBa: C MOMOIbI0 TOCYAAPCTBEHHBIX UHCTUTYTOB
JIMKBUIUPOBATh MPABOBYI 6e3rpaMOTHOCTb IpaxkjaH Poccumy,
MOBJMAThL Ha MOMYyJSPU3ALMI0 HJeH IPakJaHCKOTO 00IecTBa,
CTUMYJIMPOBATh IPAXK/IAH K YIACTUIO B IIOJUTUYECKOH KU3HU T'0-
cyZlapcTBa.

1 Cm.: Tuxomupos F0.A. TlpaBoBoe rocyzapcTBo: npo6/emMbl Gopmu-
poBaHus W pa3BuTHsA // KOHTYpHlI m106aJbHbIX TpaHCPOpPMALUM: IT0-
JINTHKA, 3KOHOMHUKA, mpaBo. 2011. Ne 5. URL: https://cyberleninka.ru/
article/n/pravovoe-gosudarstvo-problemy-formirovaniya-i-razvitiya
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o

A.A. Myxkoesa
WNHCTUTYT NpaBoOXpaHUTENbHON feATeNbHOCTY
CapaToBcKoii rocyapCTBEHHOM pUANYEeCKo akageMumn
Hay4bili pykosodumens: K.10.H., cm. npenodasamens P.A. Ocunos

NMPOBGEJbI B NPABE U CMOCOBbI UX
YCTPAHEHUA

Hay4yHbI# HHTepeC K IPaBy KakK K PETyJasITOPy 061eCTBEHHbIX
OTHOILIEHUH He TOJIbKO He McYe3aeT, HO U Bo3pacTaeT. U cBs3aHO
3TO B IIEPBYI0 OYepe/ib C TEM, YTO B IOPUCIPYJAEHLUU 3TO yHU-
KaJIbHBIN U CJIOXKHBIN PpeHOMeH, 06pallarIiui Ha ce6s1 BHUMaHUe
He TOJIbKO NMpaBoBeoB. HopMbl ITpaBa 10 CBOeMy Ha3Ha4YeHUIO
OTpesiesISIIOT COZlepXKaHue MpaBa CyOGbeKTa U CIOCOOGCTBYIOT €ro
noc/eAyolel peaju3alnui.

’KvsHb He sMIIeHA CUTYyalMi, KOI/la MPAaBONPUMEHUTENb He
MOXKeT HAaWTH HOPMY, PETYIHUPYIOIYI0 HEO6XOJUMbIH eMy BHJ
001eCTBEHHBIX OTHOLIEHUH. B TakoM cylydae 1 BO3HUKAET «IIPO-
6es1 B npaBe». Bo3HUKaAOT NMoJj06HOr0 poja mpobesbl TaM, Ije
IPOTUBOPEYUS HOPM 10 3HAYMMOCTH UMEIOT OJUHAKOBYIO HOPU-
JIMYecKyo cuy. Kak caMocTosTeIbHOr0 onpesiesieHUs «Ipobesa
B IIpaBe» He CyLIeCTBYeT. Pa3Hble aBTOpBI JAIOT COOCTBEHHYIO
TPAKTOBKY 3TOro NoHATHsA. HanpuMep, npo6es B mpaBe - 3TO OT-
CYyTCTBHE B CUCTeME JIeUCTBYIOLEro IpaBa HOPMbI IpaBa, KOTO-
past HeMocCpe/ICTBEHHO PEryJMpyeT 0O6IllecTBEHHOe OTHOLIEHHE,
KOTOpOe BKJIIOUEeHO B cdepy npaBoBoro peryaupoBanusi'. C Ha-
e TOYKU 3peHus], IpobeJs1 B IpaBe — YMOJYaHUe 3aKOHOJaTesst
0 HeOoOXOAUMOCTH MPABOBOI'O PeryJHpOBaHUS OIpeJieIeHHOro
0611ecTBEHHOTO OTHOIEHUs. OTX0/l OT IOPHUIUYECKOT0 S3bIKa,
MO>KHO BBIPA3UTbCS MPOILE «CUTYALUs €CTh, 2 HOPMbI HET».

MIMeHHO HeNoJIHOTA U OTCTaBaHKe 3aKOHO/ATe/IbCTBA [103BO-
JISIOT TOBOPHUTB O MPOIYCKaX, BaKyyMe U MYCTOTax, U KaK CJej-
CTBHUE, MOSIBJISIETCSI HEOOXOJMMOCTb €ro JJOTO0JIHEHUS], PAa3BUTHS,
Mo/iepHU3auy. Eciu BeIeNSATh NPUYMHBL, 110 KOTOPbIM Ipo6e-

! Cm.: Pa6oea /I.H. TlpoGesibl B paBe U CIIOCOOBI X BOCIOJIHEHUsT //
CTaHOBJIeHHEe U PasBUTHe HAY4YHBIX LIKOJ MpaBa B IOCYAapCTBEHHBIX
yHUBepcuTeTax Poccun: maTtep. Becepoc. cTyz. Hayd.-npakT. KoHO. (29-
30 anpesis 1999 r.) CII6. C. 22-26.
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JIbl B IpaBe BO3HUKAIOT, TO OHHU CJIeiyIoliye: KOHCEPBATUBHOCTb
IpaBa B CPAaBHEHUH C JUHAMUYHBIM PAa3BUTHEM 06IeCTBEHHbBIX
OTHOLIEHWH; HeCOBEPILIEHCTBO 3aKOHOB U IOPUIMYECKON TeXHU-
KH; MHOT'OTPAHHOCTbBIO OOLIECTBEHHBIX OTHOLIEHWH B peaJbHOU
YKU3HU; 3apO’K/leHHe HOBBIX BHU/IOB OTHOILEHHUH, He M3BECTHBIX
B TO BpeMsl, KOT/ja IpUHUMAaJIach Ta UM MHAst HOpMa Ipasal.

KpuTtepun Hannyus nmpobesia — HENOJHOTA, NMPOTHBOpeYyHe
WJIM BOBCE OTCYTCTBHE HOPMbI. EcCTecTBEHHO, YTO MOJOGHOrO
poJia mpo6JIeEMBI He KeJIaTe/bHbI, TOCKOJIbKY MOKa3bIBAIOT U3'b-
AIHbl ¥ HECOBEPILIEHCTBO IPAaBOBOM CUCTEMBI. B cBOI0 04epeib, HU
0JIHa CHCTeMa UX He JIMIIeHa, OHU BO3MOXHBI M Heu36exHbl. [Ipo-
6JsieMa sIBJISIETCSl pelllaeMOX IPU MOMOLIM PaBOTBOPYECKOH Jie-
SATEJbHOCTH, TO €CTb IPUHSATHE KOMIIETEHTHBIMU I'OCYAapCTBEH-
HbIMU OpraHaMy HeJocTawlleld npaBoBoil HOpMBL. [loka npo6en
B [IpaBe He U3KWJI ce0s1, BOSHHUKAeT HE0OX0UMOCTb BPEMEHHOT0
Mpeo/i0JIeHUs B Ipolecce NpaBONPUMEHUTEJBHON JeAaTesbHO-
ctu. Haubosiee eliCTBEHHBIMU U3 TeX, KOTOpbIe MpeaycMoTpe-
Hbl B 3aKOHOJATeJIbCTBE ABJIAITCA: aHAJIOTUS 3aKOHa — pelle-
HHUe KOHKPEeTHOTO JieJla Ha OCHOBEe HOPMBI, KOTOpas paccyhTaHa
Ha peryJIMpoBaHHE CXOXKUX OTHOIIEHUH (CXOXHUX II0 XapaKTepy
Y 3HAYEHMUI0); aHaJIOTUs NpaBa — pellleHre UCX0/ U3 MPUHIUIIOB
IpaBa B L1eJIOM UJIM OTPACIIU.

OTMeTHM, B CBOIO 04epPeib, HY>KHO YCTAHOBUTD, UTO CUTYaLHUsI
MMeeT IPUAUYECKUH XapaKTep, MOPOXKJaeT NMoA06HbIe mocae/-
CTBUSl U TpebyeT pelleHus], He UMeeT KOHKPETHOW HOPMBI sl
PeryJMpoBKH MOJ06GHOTO C/1ydasi U JOMyCKaeTCsl TPpaBoNpUMeHH-
TeJieM HUCII0JIb30BaHUA UHCTUTYTA aHAJIOTHH.

B coBpeMeHHOM pOCCHICKOM 3aKOHOAATEIbCTBE PEIUThb PO-
6s1eMbl C MpoGesiaMu B MpaBe MOXKHO JIUIIb JBYMsI CIOCOGAMM:
ycTpaHeHHe Mpo6esioB JIM60 HOPMOTBOPYECKUM OPTraHOM, 60
HX MIPeo/i0JIeHe PaBONPUMEHNUTEbHBIM OPraHOM.

1 Cwm.: lepacumosa H.P, [adeesa A.E. TIpo6esibl B IpaBe U CIIOCOGHLI X
ycrpaHeHus // ConpanbHO-NIONUTHYeCKHe HayKu. 2012. Ne 2. C. 74.
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WHcTuTyT tocTyumm
CapaToBcKoii rocyapCTBEHHOM pUANYEeCKo akageMumn
HayyHbil pykogooumenb: K.10.H., doueHm P.C. MapkyHuH

MPOBJIEMA OTCYTCTBUA OEOUHUTUBHbIX
HOPM B IMPABOBbIX AKTAX

3aKOHBI U NMOJ3aKOHHbIe aKTbl P® HUrpamT orpoMHy0 poJib
B )KHM3HM IOCyZ,apCTBa U ero rpaxzaaH. Ho HecMoTps Ha CJI0XKHYI0
ucrtopuio GopMHUpPOBaHUS U MOCTOSIHHblE M3MEHEHHs], B COBpe-
MeHHOe BpeMsi, B BeK MHpopMaTU3anuu U UUPPOBU3ALUU OHU
MMEIT MHOXECTBO HeJocTaTKoB. Tak Kakue MpobJieMbl Cylie-
CTBYIOT B 3aKOHAaX U I0/I3aKOHHBIX aKTax? UTOObI BBIIBUTH UX,
MBI HCC/Ie/lyeM 3aKOHbI U Hay4Hble PaboThl yuyeHbIX. OCHOBHOM
po6JieMOH SIBJISIETCSI OTCYTCTBHUE JIePUHUTUBHBIX HOPM B 3aKO-
Hax. Hanmpumep, corsiacHo Konctutynuu P® ct. 29 . 5 «rapaHTu-
pyeTcs cBo6oa MaccoBor nHdopManuu. LleH3ypa 3ampenjaeTcs».
Bo MHOTrUX Aipyrux craTthax npo CMU Takxe roBOpUTHCA IIPO LeH-
3ypy, HO He MOSICHSIETCS] KOHKPETHOT0 3HaY€eHUsI IaHHOTO TEPMHU-
Ha, 4YTO NPUBOJAUT K NPABOBOM M MOPAJbHOU MPONACTU MEXIy
rpaxkganamu PO, CMU u BaacTu.

B cooTBeTcTBUM co cT. 3 3akoHa PO oT 27 gekabpsa 1991 r. Ne
2124-1 «O cpencTrBax MaccoBoi uHPopManuu» «LleHsypa macco-
BOU MHQOpMAIMH, TO eCTh TPeOOBaHHE OT peAaKIUU CPeCTBA
MaccoBo¥ HHGOPMAIMHK CO CTOPOHBI I0/LKHOCTHBIX JIUL, TOCyiap-
CTBEHHBIX OPTaHOB, OPraHU3aLUH, yYpeKJeHUH WU 001 eCTBEH-
HBIX 00'be/JUHEHUH ITpe/IBapUTEIbHO COT/IAaCOBBIBATh COOOIEHUS
U MaTepuaJibl (KpoMe CilydaeB, KOTAa JJO/KHOCTHOE JIMLO SIBJISI-
eTCsl aBTOPOM WJIM WHTEPBBbIOMPYEMbIM), @ PAaBHO HaJIOXKEHUe
3ampeTa Ha pacnpocTpaHeHHe COOOLeHUI U MaTeprasloB, UX OT-
JleJIbHBIX YacTeH, — He JI0NyCKaeTCsI»'.

C.A. KynvkoBa c4yuTaeT, 4TO LeH3ypa «He3aKOHHOe BMella-
TeJIbCTBO OPraHOB T'OCYZapCTBEHHOU BJIACTH, OPraHOB MeCTHOTO
caMOynpaBJieHHsl, OpraHu3alui, OOLEeCTBEHHbIX WJM peJIUIrH-

! Cm.: 3akoH P® ot 27 nekabps 1991 r. Ne 2124-1 «O cpeacTBax Mac-
coBol uHGopmanuu» (B pes. ot 1 urosis 2021 r.) // Bemomoctu CH/l 1 BC
P®. 1992. Ne 7, ct. 300.
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03HBIX 00'beJUHEHUH, UX JIO/DKHOCTHBIX JIML WM PAaGOTHUKOB
B coepy (mpolecc) Moucka, MoaydeHus, nepesjadu, IpOU3BOACTBA
1 pacnpocTpaHeHHUsI MAacCOBOM MHPOpPMAIUH, a TaKKe CBOOO/bI
BbIPpXKEHUSA MHEHUA»

Jis MOHMMaHUsA KaXJoro rpakzaHuHa Poccuiickont ®epe-
panyu Heo6X0AUMO MPOCTOTA U JOCTYIHOCTDb JeHCTBYIOLIUX 3a-
KOHOB, YTO6bI OBITh IPUAUYECKH I'PAMOTHBIM U 06pa30BaHHbIM
JUIS 3alMThI CBOUX NpaB. B HacTosilee BpeMsi Bonpoc TpebyeT
JlaJIbHENIIIero U3y4yeHusl Ha TEOPeTUYECKOM YPOBHE.

CrenyeT OTMETHUTD, UTO OTCYTCTBUE JedUHUIUU PUTYypUDPY-
et B cT. 103 1. k) Konctutynuu PO «K Begenuto l'ocynapcrBeH-
HoW [Jlymbl». Takoe »e OTCYTCTBHE CMBICJIOBOTO IOJIOXKEHUS
copepxxkutcs B KOAII cT. 24.5 1. 1 nm. 4, B KOTOPOM rOBOPUTHCS
«M3JJaHUe aKTa aMHUCTHH, €CJIM TAaKOH aKT YCTpaHseT NpUMeHe-
HUe a[MUHUCTPATUBHOTO HaKazaHus». [ rpakjanuHa PO, He
HMMeIILEero IPUUIECKOro 06pa3oBaHus, JaHHbINA TEPMUH Oy/ieT
HETOHSTEH, BIIOC/IE/ICTBUU Y€ro 3TO MOXKET MPUBECTH K I0PUU-
yeckol 6e3rpaMoTHOCTH B cTpaHe. A. I1. [lunuyk u I E. PemeTHu-
KOB CYMTAIOT, YTO «B OCHOBHOM 3aKOHE CTpaHbl He PaCKpPbIBAETCS
[paBoBasi NPUPOJa aMHUCTHUU U ee BU/IbI».

Mbl cyuTaeM, 4To AedUHUIUSA 0653aTEJbHO JO/HKHA COCTO-
ATb B 3aKOHOJATeJbHBIX aKTax, ocobeHHO B KoHcTtutyuuu PO,
TaK KaK JJaHHbIM 3aKOH B OTVIMYMH OT JAPYTrUX NpeJHa3HaueH JJis
Bcero HacesieHus1 P®. [losTtomy KoHcTUTy1 s fODKHA OBITE TIPO-
MycaHa Tak, YTOObI JIIDOOH YeJIOBEK CMOT Obl MOHATH 3HAYEeHHEe
TEPMHUHOB, He BbI3bIBasl Ja/IbHEHIIIEr0 PA3HOIVIACUS MEX/Y rOCy-
JapctBoM, CMU u HacesieHueM.

1 Cm.: Kyaukoga C.A. KOHCTUTYIMOHHbIH 3anpeT 1jeH3yphl B Poccuu /
noz pef. ['H. Komkosoit. M.: [IpocnekT, 2016. C. 131.

2 Cm.: [Tunuyk A.I1, PewwemHukog I'E. K Bonpocy 06 a[]MUHHUCTPATHB-
HoU aMHUCTUH // OTedecTBeHHas wpucnpyaeHyus. 2019. C. 70-72.
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Hay4Hbilt pykosodumens: k.10.H., doueHm A.f0. [apawko

No31ULMOHMPOBAHUE NPABOCO3HAHNA
KAK UCTOHHWUKA MNMPABA B KOHTEKCTE
OU10COOUN NPABA

1. llonsiTue «dunocoduss npasax». Ilog dunocodueit npasa
IPUHSATO NOHUMATh HAyYHOE TeueHHe, KOTOPOe U3y4yaeT OHTO-
JIOTUYeCKHe U THOCEe0JIOTUYeCKHe NMpob6yeMbl MpaBa Kak GopMbl
00LIeCTBEHHBIX OTHOIIEeHUH. Punocodcko-nmpaBoBble yUeHUS
BO3HHUKAIOT ellle B AipeBHOCTHU (mepBble npejBoguTesnu: Cokpar,
[lnaToH, ApucTOTe/ b, pUMCKHE IOPUCTBI) — 3TO MpeX/Je BCEro
CBSI3aHO C €CTECTBEHHBIM IIPABOM, €T0 CYLIHOCTbIO, TPAKTOBKOM
Y CBSI3bIO C IO3UTHBHBIM ITpaBoM. B dusiocodcko-npaBoBbIX KOH-
LEeNuUsaX CpeHEBEKOBbsl U HOBOro BpeMeHU OTCYTCTBYET OTJ/IU-
YyHe MpaBa OT MOPaJIkd U HPaBCTBEHHOCTH.

2. llpeameT v npeaMeTHast 06s1acTh duocoduu npana. [Ipen-
MeT ¢usocodpuu npasa colepKUT B cebe BCe, YTO CBSI3aHO C Ca-
MUM NPABOM: MOHSATUHHO-KaTeroprajbHbIM annapar, CyI{HOCTb,
peasibHbIe MposiBaeHUs. CylliecTBOBaHKe IpaBa B }KU3HU YeJIoBe-
Ka CBSI3aHO C IPABOBOM OIpe/ieIeHHOCTbIO, TPaBOBbIM I0JX0/jaM
K OCHOBHBIM HMHCTUTyTaM U popMaM B OO6IIECTBEHHOM KU3HHU.
[Ipo6sieMbl dpusocOPCKOro U3ydyeHHUs roCylapCcTBa Kak ompeje-
JIEHHOTO ITPaBOBOr0 006pa3oBaHUs sIBJsETCS NpeaMeTHOU o6Jia-
cThio $pusocodpuu mpasa.

3. [lpo6semb! dusocoduu npasa. Pycckue ydensie (B.C. Co-
sn0BbeB, B.A. KuctakoBckuit) pazpabaTbiBaiu Mpo6JieMbl NpaBa
C eCTeCTBEHHO-IIPABOBbIX MO3ULMH B COOTBETCTBHMU C MOpPasb-
HBbIM U HPAaBCTBEHHBIM IOHUMaHHEM ITpaBa. MHOrue npe/cTaBu-
Tesu XX B. pacCMaTpUBaJIM ITPABO 3K3UCTEHLUU (9K3HUCTEHIIMAJIb-
HOe [TpaBa) ¥ NpaBo ObITHUs (IPENO3UTHBHOE PABO).

4. TloHATHe U CYIHOCTb NpaBocO3HaHUA. [IpaBoco3HaHue
Ipe/cTaBJseT COO0HM COBOKYNHOCTb MJieH, B3IVIs/J[0B, OTHOLIe-
HUe JIIoZIed K MpaBy M NIPABOBbIM SIBJEHMSM, BO3HHUKAKOLIUM
B o61iecTBe. [IpaBoco3HaHMe B/IMSIET HA OBEJIEHUE JII0/Iel, KOH-
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TPOJIMPYET HCIOJIHEHHWE NPABOBbIX O06sS3aHHOCTEH, y4acTByeT
B IPaBOTBOPYECKON U MPABOIPUMEHUTENBHOHN J1eITeIbHOCTH T'0-
Cy/lapCTBEHHBIX OpraHoB. [IpaBoco3HaHUe SBJSETCA MPAaBOBbIM
$beHOMEHOM U OTpakaeTcs B 06IIeHApOJHOMU BoOJIe.

5. [IpaBoco3HaHUe KaK UCTOYHMK IpaBa. [I[paBoco3HaHue KaK
HMCTOYHHK IIpaBa onpejessieT BEKTOP 06LeCTBEHHOT0 Pa3BUTHS,
OTpa)kaeT AYyXOBHbIE IIEHHOCTH W SIBJISIeTCs TOKa3aTeJseM Ipa-
BOBOro mporpecca o6iiectBa. [IpaBoco3HaHUe [IeMOHCTPUPYET
MIPaBOBYIO JIeHCTBUTENbHOCTD, UJEH, IEHHOCTH, U/leasbl U MpeJ-
CTaBJIEHHs], IOCKOJIbKY MpPeACTaBJseT co00i ofHy U3 chep 06-
IleCTBEHHOT0 co3HaHUA. /laHHbIH peHOMeH mpaBa ¢opmupyeT
YCTAaHOBKU U YyOeXJeHHs, OTpakaeT OObEKTHBHYIO IPABOBYIO
peaysbHOCTb, CIIOCOGCTBYET COBEPLIEHCTBOBAHUIO MPABOBOM CH-
CTeMBI.

6. CymHocTb paBoco3HaHus B dusnocoduu npasa. [IpaBoBoe
CO3HaAHMeE 10 CBOEH MPUPOJie SABJISAETCA CYObeKTUBHBIM SIBJIEHU-
eM. Cy1ecTBYeT JiBE TEOPHHU, KOTOpPbIe Pa3Myal0T 0CO6EHHOCTH
MIPaBOCO3HAHUS:

®dunocodckas Teopusi — MPaBOBOM HJeasl BBICTYIIAET B Kaye-
CTBE OCHOBBI COJlepKaHHUs NPaBa, 06'bsICHSIET B3aUMOOTHOIIEHUS
CO3HaHMS U ITpaBa.

IOpusnyeckas Teopusi - BbIsIBJIEHHE 3HAYEHMs NTPABOCO3Ha-
HUS KaK IPe/IOChLIKY ITpaBa.

7. BoiBoj. [IpaBoco3HaHus B XoJie CBOero GpyHKIMOHUPOBA-
HUS QUKCHpPYeT B3aUMOOTHOILEHUS], KOTOPble BOSHUKAIOT MEX/1Y
cyObeKTaMHu (MHAMBHU/IBI, COIlMAJIbHbIE TPYININbl) U 06bEKTAMU
(npaBo). Ucnosib30BaHUe MOHATHS «[IPABOCO3HAHUE» B PHUJIOCO-
¢duu BelpakaeT B cebe UCTOPHUYECKHE TPU3HAKH 3BOJIIOLIMOHHOIO
pa3BUTHS.
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NMPABOBAAl CUCTEMA B YCJ1I0BUAX 3MOXA
LMOPOBU3ALIMU TPEBYET MOOEPHU3ALIUA

B XXI B. aKTUBHO HPOXOAHUT MpOILecC MI06aTbHONU LUPPO-
BU3allUM B pas3JIMYHbIX cdepax obLiecTBa, B TOM 4HC/e NpaBa.
BcieacTBre 3TOro NOSIBUJIOCH TaKasi OTpacb NpaBa Kak jupo-
BOE€ NpaBo, UJIM UHTEpPHET-NpaBo. JlaHHOU cdepe HUCTOJIb3YIOTCS
B GOJIBIIMHCTBE C/Iy4asiX YCIOBHbIE OPUUYECKHE TEXHHUKH, KaK
GUKIMU. ITO CBSI3aHO C TEM, YTO MPABOOTHOIIEHHUS, PETYJIUPO-
BaHHE KOTOPBIX MPOUCXOJUT B KHUOEPHPOCTPAHCTBE, MO CyTH
ABJIAIOTCA He CYleCTBYIOIIUMU B pPEaJIbHOCTHU — (1)I/IKTI/IBHI)IMI/I.
OAHaKO MMOABUJINCb T€ ME€XaHU3MBbI IIpaBad, KOTOPbIe HE ABJIAKT-
csl 06'bEKTOM peryJinpoBaHusa AaHHBIX TEXHHK. B cBs3M C 3THUM,
paBoBasi CUCTeMa B YCJIOBHUSX 3MOXU IUPPOBU3AIUU TPeOyeT
MOJIEPHU3ALH.

B.H. CuHIOKOB OTMeTHJ MPO06IeMy HECTIOCOGHOCTU PEryJIU-
poOBaHUA BCed NMPaBOBOW CHUCTEMBbI TOJIbKO MPEXKHUMU MeTO/a-
MU U TeXHUKaMHU HOpUCIpyAeHLUHU. [Io ero MHeHHIO, JOJKHO
IIPOU30UTH IepeoCcMbICIeHHEe COBPEMEHHOTO IPaBa, U CJeAyeT
AOIIOJIHUTDb HACTOAINYI HPUCHPYAEHIHIO HOBBIMHU NNIOHATUAMHA
U KaTeropusaMH B COOTBETCTBUU C TEXHOJIOTUIYECKUMHU IMpoLecC-
caMmu’.

JleficTBUTENIbHO, TpaBoBas cucteMa P® 6epet Havasio co Bpe-
MeH CoBeTckoro Coro3a, Korjja He 6bLJI0 BO3MOXHOCTH CO3/aTh
eJIMHYI0 MacCOBYI0 IV106a/IbHY10 ceTh (10 1980-x IT.), U TeM GoJiee
He ObLJIO TAKOro MOHSATHsS Kak «LHdpoBoe npaBox». [l0aTOMy He
Tpe6oBasoCh pa3pabaThiBaTb HOBbIE CPEJCTBA PEryJIUPOBAHHUS
B faHHOU cdepe. Tonbko B 2008 r. 6611 yTBepkeHa CTpaTerus

1 Cm.: Cunwkos B.H. lludpoBoe npaBo 1 npo6sieMbl 3TAHON TpaHC-
dopmanuu poccuiickoil npaBoBo# cucteMbl // Lex Russica. 2019. Ne 9
(154). C. 11. URL: https://cyberleninka.ru/article/n/tsifrovoe-pravo-i-
problemy-etapnoi-transformatsii-rossii-skoi-pravovoi-sistemy (zata 06-
pawenus: 01.12.2021).
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pa3BuTUsA UHbOpManHoHHOro obuiectBa B PDL. Ho paxke mpu
3TOM Ha JJAHHBI MOMEHT He YCTAHOBJIEHO KaK KOHTPOJIMPOBATh
3T0 UHPOpPMAIMOHHOE MPOCTPAHCTBO, AiAXKe TaKasl BakHasi cdepa
MPABOOTHOIIEHUH KaK [UPPOBasd IKOHOMUKA He HAXOAUTCS TMOJ,
KOHTpOJIEM IIpaBa U rocyfapcta. TakuM o6pa3oM ImpaBoBasi CH-
cTeMa TpebGyeT MOJepHU3AIUH.

[Ipo6sieMy HeadpEeKTHBHOCTU MPABOBOM CUCTEMbI B IU-
POBOM MPOCTPAHCTBE MOXXKHO HAOGJIIOJaTh Ha MpUMepe He3ape-
TUCTPUPOBAHHBIX WH/WBUAYAJbHBIX MpeANpPUHUMATEENH, 0Cy-
IIECTBJISIOIINX CBOIO ESTENbHOCTh B COLMAIbHBIX CETSIX. MOXKHO
BCTPETHUTh, HAIpUMeDp, B Instagram, TeX, KTO BeJleT GHU3HEC He-
JIeraJibHO, ¥ OOJIbIIMHCTBO TAKUX JIIOAEH 0CTalTCsa Oe3HaKa3aH-
HbIMU. [IpaBOCO3HAHHE UCKAXKAETCS B CBSI3U C TAKUM SIBJIEHUEM:
JIIDY BOCIPUHUMAIOT JJaHHOE TMOBeJleHHe eCTeCTBEHHBIM Belb
HeTraTUBHbIX MTOCTECTBUML.

[Ipo6sieMa Mo/iepHU3ALIMH [TPABA PACCMATPUBAETCS VIEHBIMHU.
T.fl. Xa6pueBol, 6bLIa BBIABUHYTA KOHILeNIHUs «l[UKiIndeckue
HOpPMaTHBHbIE MacCUBBI B TpaBex». UcciieoBanus AJisi 060CHOBA-
HUS KOHIIEMI[UH MTPOBO/UINCH HA OCHOBE CPaBHEHUS COBETCKOM
HAyKU U MOCTCOBETCKOW? B KOHUeNuuu roBOPUTCS O TOM, UTO
CYLIEeCTBYIOT HOBble He3aperucTpUpOBaHHbIE MEeXaHHU3MbI IOPH-
COPYAEHLINH, a TaKXXe HeOOX0JUMOCTh Mepe0CMbIC/IeHUs B3IJIA-
JI0B Ha ITPaBOBYI0 CUCTEMY B COOTBETCTBUE C CETOAHSIIHUMU pe-
ATUSIMHU.

flB/eHMe KOHLeNUMH, KaK U MOATBepPXKJaeT Y4eHbIH-IpaBo-
BeJl, He SIBJIIETCS HOBBIM - 3TO sIBJIEHHE eCTeCTBEHHOE, CBOM-
CTBEHHOE [IJIsI paBa, KOTOpOe BCe BpeMs Pa3BHUBAETCS B CBS3U
C AMHAMUYHBIMHM OTHOIIEHUSIMU B 001ecTBe. Korga nosBuioch
a6COJTIOTHO HOBOE MPOCTPAHCTBO /IS MPAaBOOTHOLIEHUH — BUP-
TyaJIbHOE, TaKHe U3MEeHEeHHsl KaK MOZiepHHU3al[1s B IPaBOTBOPUe-
CTBe 0COOEHHO HYKHBbI.

1 Cm.: CTpaTerus pa3aBuTHs HHGOPMALMOHHOTO 0611ecTBa B Poccuii-
ckoii Penepanuu: yTB. [IpesugenTom PO ot 7 peBpans 2008 . Ne [1p-212.
URL: https://www.consultant.ru/document/cons_doc_LAW_92004/
(maTa o6pamenus: 01.02.2021).

2 Cm. Xa6puesa T.A. [{ukindyeckre HOpMaTUBHbIE MACCUBBI B IpaBe
// *ypHaun poccuiickoro npasa. 2019. Ne 12. URL: https://cyberleninka.
ru/article/n/tsiklicheskie-normativnye-massivy-v-prave (mata o6paiie-
Hus: 01.12.2021).
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NPOBJIEMA OrPAHMYEHWUA NPAB N CBOBOA
YE/IOBEKA B MTPABOBOM NOCYOAPCTBE

[IpaBoBOe rocymapcTBo — 3To ocobass ¢popMa OpraHU3aALUU
MOJTUTUYECKON BJIACTH B OOLIECTBE, MPHU KOTOPOW MPHU3HAIOTCS
Y TapaHTHUPYIOTCS eCTeCTBEHHbIE NPaBa YesoBeKa, peasbHO Mpo-
BOAUTCSl pas/ie/ieHde TroCyZapCTBEHHOM BJIaCTH Ha 3aKOHOJa-
TeJIbHYI0, UCTIOJIHUTEIbHYIO U CyIe0HYI0, 00eCeYyrnBalTCa Bep-
XOBEHCTBO 3aKOHa U B3aMMHAA OTBETCTBEHHOCTb I'paX/JaH repej
roCy/lapCcTBOM M rOCyZjapCTBa Iepes rpak/iaHaMu.

OAHI/IM W3 IVIaBHBIX IPU3HAKOB [TPABOBOI'0 roCcy1apCTBa ABJIA-
eTcs IpU3HaHUe NpaB M cB06GO/ YesoBeKa BhICLIEN IIEHHOCTHIO.
ITUM TaKXKe MOAYEPKUBAETCS MPUOPUTETHOCTHL MPaB U CBOGOJ,
OTZAEJbHOU JIMYHOCTH Nepe]i UHTepecaMu o61iecTBa. OJHAaKO UH-
Tepeckl 061eCTBa U TOCylapCcTBa He MOTYT HapyLIaThCs B LieJIAX
peasii3aluy IpaB OTAEJNbHO B3ITOU IMYHOCTH. [[03TOMY OHU MO-
I'yT U JOJDKHBI OTPaHUYMBATHCS B YCI0BUSX 06ecrieyeHUs oble-
CTBEHHOH 6€e30MacHOCTH, B CJAy4yasX BBEJEHUS Ype3BbIYaWHOIO
MOJIO>KEHUSI, BOEHHOTO TOJIOXKEHHU S, peXXUMa KOHTPTEPPOPUCTHU-
YeCKOU onepanuu’.

OrpaHuyeHHe KOHCTUTYLMOHHBIX I1PaB U CBOOO/ He SIBJISIETCS
UX yMaJIeHHeM WJM OTMeHOoM? Bo BceobIel neksapanuu mpaB
yesioBeka 1948 r. 3aKpenJieHo, YTO «IIPU OCYLLeCTBJIEHUN CBOUX
IpaB U CBOOOJ KK/AbIM YeJIOBEK JO/DKEH MOJBEPTraThCsA TOJIBKO
TAaKHWM OTPaHHU4Y€HUAM, KOTOPbI€e YCTAHOBJIEHbI 3aKOHOM HCKJIIO-
YUTEJIBHO C L[eJIbI0 06ecrieyeH s JO/HKHOI0 IPU3HAHUSA U YBaXe-
HUS NIPaB IPYTHX, U YA0BJIETBOPEHUS ClIpaBe/JIMBbIX TPe6OBaHU N

! Cm.: BoHdapb H.C. KoHCTUTYLHOHHAsA 6€30MacHOCTDb JIMYHOCTH, 06-
IleCTBa, FOCY/IapCTBa: MOCTAHOBKA ITPO6JIEMBI B CBETE KOHCTUTYLIMOHHO-
ro npaBocyausi, o6ecredeHUs COLMAJbHOMN CpaBeiJIMBOCTH, PABEHCTBA
Y IIpaB 4eJsioBeKa // 3aKOHOAATEeIbCTBO U 9KOHOMUKa. 2004. N2 4. C. 4-15.

2 Cm.: Kpachoe M.A. OrpaHuyeHue MpaB YesjoBeKa WU MOUCK MX
ecTecTBeHHbIX npefesios? // [IpaBo. 2009. Ne 2. C. 103-115.
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MOpaJi, OOIEeCTBEHHOr'0 MOPSA/AKA M 06IIero 6/1aroCoOCTOSTHUS
B IeMOKpaTHhieckoM obiiectBe»'. Tak, B 4. 3 cT. 55 KoHcTUTyLMH
P® 3akpermnieHo, uTo «IIpaBa 1 cBOGO/IbI UeSIOBEKA U IPAXKJaHUHA
MOTYT OBbITh OTPaHU4YEHbI peiepalbHbIM 3aKOHOM TOJIBKO B TOH
Mepe, B KaKOU 3TO He0O6X0AUMO B IIeJIsIX 3alIUThl OCHOB KOHCTH-
TYLIMOHHOT'O CTPOS,, HDABCTBEHHOCTH, 3/J0POBbs, NMPAB U 3aKOH-
HbIX WHTEPECOB JpPYTUX JiHI, ob6ecliedeHUs 0GOPOHBI CTPaAHBI
1 6e30MacHOCTH TOCYAapCTBax»?.

11 mapra 2020 r. BceMupHasa opraHusalnys 3ipaBoOXpaHeHNs
006bSABUJIA, YTO BCIIBIIIKA KOPOHABUPYCHOW MHEKI MU TpHOoGpe-
Jla XapaKTep NaHAeMuU. JlJi mpeoTBpalleHUs ee pacIpocTpaHe-
HUS 110 BCEMY MHUPY CTa/Id BBOAUTHLCSA KapaHTUHHbIE MEPHI, KO-
TOpble OTPAaHUYMUBAJIN MpaBa Jiwjaei. Hanpumep, B Poccuu 6b11H
3aKpBITHI MOYTH BCe BHELIHWE T'PAHUIIbI, 3aBeIeHUs OOILENUTa,
KyJIbTYPHO-A0CYTOBBIE YUPEXKAEHUS, OTMEHEHbI MaCCOBbIE MepPO-
MPUATHS, BBEJIEH MAaCOYHBIN PEXXUM, HapyIllleHHe KOTOPOro CaHK-
LUOHUpYeTCcs TpadoM.

Bce nmpaBa 1 cBO6O/bI YesIOBEKA UMEIOT OTPOMHOE 3HAYEHHE,
HO MPU 3TOM BCe OHH JeJISITCS Ha abGCOJIIOTHbIE U OTHOCUTEb-
Hble. B ocHOBe 3TOH KJ1acCuPUKAIUY JIEXKUT TAaKOU NMPU3HAK, KaK
OTYYK/J]aeMOCThb. T.e. CyIIeCTBYIOT MpaBa, KOTOPbIe HU MPU KaKUX
00CTOATENLCTBAX HEe MOTYT OBITh OTPAaHUYEHbI TOCYAAPCTBOM —
abcosroTHBIE. K HUM OTHOCAT MpaBo HA >KU3Hb; 3alpeT Ha MpH-
MeHeHHe IBbITOK U KeCTOKOT0, 6eCYe/IOBEUHOT0 MM YHUXKAIOII[e-
ro JIOCTOMHCTBO 00pallleH!s] WM HaKa3aHUS; MPaBo Ha CBOGOAY
MBICJIU, COBECTH U peJIUTruu U Jp. OTHOCHUTE/IbHBIE TIPaBa MOTYT
OBITb OTPAHUYEHBI TOJBKO B TeX I[eJIIX, 0 KOTOPbIX TOBOPUTCS
B KoHcTuTynuu Poccum, He BbIXOZs 3a Npefiesibl peasibHO Cyle-
CTBYHOILleH MOTPEOHOCTH U B YCTAaHOBJIEHHOM 3aKOHE MOPsIJKe.

B coBpeMeHHBIX peajusix BaKeH JIUIb BOMPOC 00 ompe/esie-
HUHU COPA3MEPHOCTU TeX WJIM UHBIX OTPAaHUYEHUN KOHCTUTYIH-
OHHBIX MTPAB KOHCTUTYI[MOHHO 3HAYHUMbIM LIeJISIM.

! Cm.: BceoOuiasi Jek/apalisi paB yesjioBeka: NpuHsATa [eHepasib-
Hol Accam6iieet OOH 10 nexa6pst 1948 r.

2 Cm.: Koncrutynus Poccuiickoit ®@efiepannu: NpruHsSTa BCEHAPO/-
HbIM rosiocoBanueM 12 geka6ps 1993 r. // CIIC «TapaHT».
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TO/IKOBAHWUE HOPM KOHCTUTYLIMK
KOHCTUTYLMOHHBLIM CYAIOM KAK O1HO
U3 CPEACTB PA3PELUEHUA NPOBJIEMbI
MPABOBOM HEOMNPEQENEHHOCTY

HekoTopble ucciefoBaTe/Id OTMeEYalT HaJld4Mde Heollpeje-
JIEHHOCTHU B NOHUMAHHUHU OT/eJIbHBIX NMoJIoKeHUH KoHcTuTynuu
P®, BiieKylllee HeraTUBHbIE MOCAECTBUSA!. BaxkHOE MeCTO 3aHU-
MaeT ToJIKoBaHHe KOHCTUTYLIMH, NO3BOJISIOIIEe BBISIBUTD €€ 00'b-
eKTHUBHBIN CMBIC/I U Pa3peLInTb P06JeMy HESICHOCTH HOPM.

KoHctutynus PO - 3To HOpMaTHBHBIN TPaBOBOM aKT, 061a/1a-
IOIIMH BbICIIEH I0pUUYECKOH cuioi Ha TeppuTopun PO Hanu-
YyHe ee B rOCyapCTBe [T0Ka3bIBaeT CIIJIOUEHHOCTh 06I1lecTBa U €ero
nporpecc. OfHaKO 3aKpeIlJieHWe HOpM B cTaTbAXx KoHcTuTynuu
P® He sB/IseTCS rapaHTOM NPaBUJIBHOIO MOHMMAaHUs UX 06lie-
cTBOM. KoMIteTeH1IMs 10 TOJIKOBaHHUIO NOJI0X)KeHUH KOHCTUTYMU
P® c yesbio ycTpaHeHUs HEOTIPe/IeJIEeHHOCTH B TIOHUMaHUK HOPM
6b1s1a Bo3siokeHa Ha KoHctutyuuonHbii Cya PO v Haia 3akpe-
meHue B 4. 4 cT. 3 PK3 «O Koncrutyunonnom Cyze Poccuiickoit
Denepannm»’.

TonkoBanve Kouctutyuuu P® KoncturtynuonueMm Cyzom
P® mnos3BossieT u3b6exaTb HEONPABJAHHO PACIIMPEHHOTO HWJIH
Yype3MepHO y3KOro MNOHWMaHUs ee MOJIOKEHUHU. ITO HaUIy4YllUM

1 Cm.. Asakvsin CA. Kouctutyiuss Poccuu: mnpupoza, 3BOJIIO-
L[1sl, COBpeMEHHOCTb. 2-e usz. M.: PFOU/l Camko, 2000. URL: https://
constitution.garant.ru/science-work/modern/1776651/chapter/bab98
b384321e6e745a56f88cbbe0486/ (naTa obpamienus: 18.12.2021).

2 Cm.: Koncrutyuuss PO: nmpuHsTa BCEHApPOJHBIM TOJIOCOBAaHUEM
12 nexa6ps 1993 r. (c usm. ot 1 utonsa 2020 r.) // Poccuiickas rasera.
1993. Ne 237; C3 P®. 2020. Ne 11, cT. 1416.

3 Cm.: DefepaibHbIA KOHCTUTYLUOHHBIN 3aKOH OT 21 utosist 1994 r.
Ne 1-®K3 «0 KoncrutyunonHom Cyze Poccuiickoit ®espepanuu» (B pes.
ot 1 mrona 2021 1) // C3 PD. 1994. Ne 13, cT. 1447; Poccuiickas rasera.
2021. N2 146(8497).
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06pa3oM CKa3bIBaeTCsl Ha JIOHeCEHUM MHOpMaALUU /10 CyObek-
TOB NPAaBOOTHOILIEHUH, TO3BOJISET UCKIIOUYUTh HEJONOHUMaHHUS
Y HETOYHOCTH NPY NPUMEHEHUH 3aKOHOB. Tak, B cT. 234 'K PO
yKasaHbl TpeGOBaHUs, IMO3BOJIAIOIME MOJYIUTh HUMYILIECTBO
B COGCTBEHHOCTb I10 JABHOCTH BJIaJleHUs. |/t 3TOro JIUI0 106po-
COBECTHO, OTKPBITO ¥ HENPEePbIBHO JIOKHO BJIaJIeTh KaK CBOUM
COGCTBEHHBIM HEJIBPKUMbIM UMYILIECTBOM B TeUeHHe NATHa/La-
TH JieT. OHAKO JlaHHAsI CTAaThsl HE 00bSCHSIET KPUTEPUHU 106pO-
coBecTHOCTH. [IpoBes aHanus, KoHcTuTynuoHHbI# cyn PO B mo-
CTAQHOBJIEHUHU 3aKJIIOYWJ, YTO J0OPOCOBECTHOCTh MOXET OBITh
NpU3HaHA CyZlaM{ U NPU HAJIMYUKU OCHOBAHMH JJIs1 MOHWMaHUSA
BJIa/lesIbLIEM OTCYTCTBHS y HETO OCHOBAaHUU NMPUOOpPeTEeHUs Ipa-
Ba COGCTBEHHOCTH'.

ToskoBanue Koncrutyuuu KoHctutyunonuelM Cyziom PO sB-
JsieTcss oQULMATbHBIM pa3bsCHEHHEM ee HOPM, 06s13aTe/IbHbIM
Ha Bcell Tepputopuu PO B coorBeTcTBHM O cT. 106 PK3 «O Kon-
crutynronHoM Cyzne Poccuiickoit @enepanum».

Konctutyunonssiit Cyn PO paspemtaet fjesia 0 COOTBETCTBUH
KoHcTutyunu PP 3akoHOB Ha ocHOBaHMH cT.125 KoHcTuTyMu
u cT. 3 K3 «0 KoncrutyunonHom Cyze Poccuiickoit @eepanum».
B cooTBeTcTBUH O cT. 3 PK3 «O KoHcTutyunonnom Cyze Poccuii-
ckoit Pepnepanun» Koncrutyunonssiit Cys PP no 3anpocam [lpe-
3ugenTa PO, CoBeta Penepanuu, [ocygapcTBeHHOM [JyMbl, 0AHOH
naToi ceHatopoB P® unum genyratoB locymapcTBeHHON [yMmbl,
[IpaButenbcTBa PP, BepxoBHoro Cyga P®, opraHoB 3akoHOja-
TeJIbHOW M UCIOJHUTEJNbHON BJACTU cyObeKTOB PO paspemaer
JleJla 0 COOTBETCTBUM 3aKOHOB KoHcTuTy1Mn PO.

Takum o6pasom, B mpolecce TOJKOBaHUSA KOHCTUTYLIMOHHBIM
Cynom Konctutynuu P® npoucxouT pa3bscCHeHUE ee HOPM, YTO
CIIOCOGCTBYET paspelleHUI0 TPo6JieMbl HeollpeieJIEHHOCTH Mpa-
Ba. AKTBI TOJIKOBAHHUSI He J0JDKHBI IPOTUBOPEUYUTD JAPYT APYTY.

1 Cwm.: [loctanossenue Koucrurynuonnoro Cyga PO ot 26 Hosi6pst
2020 r. Ne 48-I1 «Ilo geny o npoBepke KOHCTUTYLLMOHHOCTH NMYHKTA
1 craTbu 234 I'paxxkpaHckoro kozgekca Poccuiickoin Penepauuu B CBS-
3U C xKaso060# rpaxaanuHa B.B. BoskoBa» // Poccuiickas rasera. 2020.
14 nekabps.
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2. FEHE3UC UHOOPMALIMOHHBIX
TEXHOJIOrWU U NPABA
B YC/I0BUAX ®OPMUPOBAHUS
WHOOPMALIMOHHOIO OBLLECTBA

H.A. Kneukos
(DakynbTeT MaTemMaTku, MHCHOPMATUKY U U3NKN
Bonrorpapckoro rocygapcTBeHHOM0
coumanbHO-Neaarorndeckoro yHmBsepcureta

Hay4tbili pykosodumens: k.n.H., douyeHm C.H0. @edoceesa

WHOOPMALIMOHHbIE TEXHOJ10IMA
B TAMOXXEHHOM OENE

B HacTosALMI MOMEHT BpeMeH! UHPOPMaLlOHHbIE TEXHOJIOTUH
(MT) okasbIBatoT 60JIBIIIOE BJAMSHUE HA HAIY )KU3Hb. M CK/II0YeHreM
He s1BJIsIeTCs ¥ cdepa TaMoxkHU. OTHOM U3 33/1a4, cTosux nepes UT
B TAMOXXEHHOM /JieJie SIBJIeTCS MOBBIIIEeHNe U YIPOIleHHe B3auMo-
JleHCTBUS TAMOXKEHHBIX OPTaHOB C KOHTAKTHUPYIOLIUMHU JIULAMHU.

WHdopManOHHbIE TEXHOJIOIMH 3HAYUTENbHO YBEJIUYHUBAIOT
3pdeKTUBHOCTb KOHTPOJISI BHEIIHEH 3KOHOMHKH, a TaKkKe Ha-
MHOTO YIIPOIIAIT NPOXOXK/JAeHHe Pa3JIM4YHbIX TaMOXKeHHBIX Olle-
pauuii. [1aBHOM 3aZja4el, CTOsALLeH epes; MHCIIEKTOPOM ABJISIET-
€1 CKOPOCTD BBITNIOJIHEHUS TAMOXXEHHBIX Olleparyi.

BaxHOU CTyneHbl0 pa3BUTHUA TAaMOXXEHHBIX OPraHOB CTaJo
BBeJleHHe 3JIEKTPOHHOTO JleKJIapUpOBaHHUA, KOTOpoe NMOSBUJI0Ch
B 2002 . C 2008 r. cTa/10 BO3MOXKHBIM MPEAOCTABAATh HHOPMA-
LJMI0 O MepeBO3UMBIX TOBAapaxX B 3JIEKTPOHHOM BH/E, B JAHHOM
cay4ae — yepes UHTepHeT!. C 2014 r. 3/1eKTPOHHOE JieKJIapUPOBa-
HU e CTaJI0 06513aTe/IbHbIM.

1 Cm.: [J[po3dosa C.A. TamoxeHHoe npaBo // UHTepmenus. 2015.
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C 2015-2016 rr. cTasia BHEAPATBCA aBTOMAaTH4YeCKas peru-
ctpanus. llespto ee co3zjaHust O6b1JIO CBECTH K MUHUMYMY IOIBIT-
Ky TaMO>XeHHHKOB MIOMellaTh JeKJIapUPOBaHUIO BO BpeMsl peru-
CcTpalnuy. BriepBble aBTOMaTUYeCKUM NYCK JaHHOW JeK/apalnuu
6b11 B 2015 1. [Ipouiecc oT perucrpanuy 0 BbINycKa B JJAHHOM
cy4dae 3aHsJ1 He 6oJ1blile 2 MUHYT. Biiarojjapst JaHHbIM TEXHOJIO-
IUSIM HAMHOI'0 COKpAIllaeTcs BpeMsl /IJIsl TaMOXKeHHOro odopmie-
HUSL U TAMOXXEHHUKHU OCBOOOXK/JAIOTCS OT HEHY>XHOU HE0OXOoAu-
MOCTH PaboTaTh ¢ 6YMa)KHOW JOKYMeHTalHeH, 4TO yMeHbLIAeT
IIaHC KOPPYIIMH.

B utore oTrMeTn™M, 4TO Mcnosb3oBaHue UT B TaMOXeHHOM
Jlesle 3aKJo4aeTcd B NOCTOSSHHOM aBTOMAaTHU3allMd OCHOBHBIX
onepanui, yBeJU4eHUH 3JIEKTPOHHBIX YCIIYT, @ TAKXKe B ONTUMHU-
3al[M1 B3aUMOJeNCTBUSA JI060r0 XapakTepa.
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3. TPAAUUAN U UHHOBALIUN
B NOCTMXXEHUN UCTOPUN
OTEYECTBEHHOI0 rocyajAPCTBA
M MPABA

A.[. NemuHa
Opuanyeckuii hakynbtet
OuHaHcoBoro yHuBepcuTeTa npu MNpasutenscree PO
HayuHbil pykogooumens: K.10.H., doueHm A.A. PoxHog

NMPOBJIEMA KOPPYTLUN B POCCUM KOHLIA
XVI BEKA TJIA3AMU AHJIMNCKOr0
AUMNJIOMATA N FOPUCTA

[Ipo6sieMa KOppymnuuy akTyajJbHa KaK BO BCeEM MHpe, TaK
u B Poccy, yeMy cBUieTe/ILCTBO — YTBEPKAeHHbIN [Ipe3nseHTOM
P® muaH no 6oprbe c koppynuuerd Ha 2021-2024 rogpr. Cren-
UUKY COBpeMEHHON KOppYILUM OlpejesseT TIao6aan3anus,
YTO TpebyeT COTPyJHUYECTBA IPABOOXPAHUTEEH PAa3HbIX CTPAH.
B Hay4yHBIX Kpyrax He CJI0KWJI0Ch €[JUHOr0 OJJHO3HAYHOT' 0 NIOHU-
MaHMUs, YTO MOXKHO CYUTATh KOppyniyei. B mybnncTHKe aKTUB-
HO MCIOJIb3yeTCA ONpejesieHue aHTUKOPPYILIMOHHON MeXIpa-
BUTEJbCTBEHHON opraHusanuu Transparency International (TI):
«...HeHajjJlexkalllee HCI0JIb30BaHUe CJ1y»KeOHOI0 MO0JI0XKEeHUs JJIs
M0JIy4YeHUs] YaCTHOH BbIro/bi»% B ®enepasbHoM 3akoHe «O npo-
THUBOJEMCTBUU KOPPYNLMHU» JAeTCHd YeTKUW NepedyeHb JesdHUH,

! Cm.: [lyTHUH yTBepAuJI HOBBIM IUIaH 10 60pbbe ¢ Koppymnuuen //
PBK. 2021. 16 aBrycra. URL: https://www.rbc.ru/politics/16/08/2021
/611ab2349a7947f143b69f3b (maTa o6pauenus: 17.12.2021).

2 Cm.: Xosmc JI. Koppyniust: 04eHb KpaTKOe BBeJieHue / mep. ¢ aHIVI.
W.M. Areesoii, A.A. Bsisiko, M.M. JleBuHa; nox Hayy. pef. M.U. JleBuna. M.
Jeuno, 2021.
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CUUTAIOIIUXCA KOPPYHIMOHHBIMUL. HWHTepecHO mpocCieAuThb
HMCTOKHU Pas/JIMYHBIX MOAXOJO0B K NOHUMAaHUIO KOPPYNLHUHU U TO-
CMOTpETb Ha JJaHHYIO0 COLjHa/IbHYI0 ITpo6seMy B Poccuu konna XVI
B. [VIa3aMU aHIVIMHCKOTO JUIIOMaTa U ropucta. [Jxuibc ietaep
npuexas B Poccuiickoe mapctBo B 1588 1. ¢ gumioMaTudeckon
MHCCUEN, HO IIeperoBopbl He YBeHYaIMCh ycrexoM. Yepes 3 roza
oH ony6sinkoBa B JlonzoHe kHUTY «O ['ocyznapcrBe PycckoMm, niu
O6pas [IpaBsienus Pycckoro llaps (06bIKHOBEHHO Ha3blBaeMOI'0
llapeM MOCKOBCKHM), C OTMCAaHUEM HPABOB U 00bIYAEB KU TeJlel
atoil CTpaHbl», Ille U3JIOXKUJ CBOW B3IJIsAJ, Ha PYCCKOE rocyaap-
cTBO. ABTOp cpaBHHBaeT Poccuiickoe 11apcTBO ¢ AHIVIMEN U MU-
1IeT NPo AecnoTUYecKUe 3aMalllKy 1aps, aMopa/ibHbIM HpaB pyc-
CKOT'0 Hapo/a, MPUBOAUT NPHUMepPbl KOPPYIIIMOHHOTO NTOBEIeHUS
4YMHOBHUKOB. PuieTyep ybexaaeT ynTaTes1eH, 4To pycckas BaacThb
CrelMaJbHO He NMPensTCTBYeT B3ITOYHUYECTBY U N0GOpaM, YTO-
Obl «...TOTOM ITOCTAaBUTh UX (B3TOUHUKOB) Ha MPaBeX, UJIHU MOJ
KHYT... U BBIMyYHUTb U3 HUX BCIO UJIH GOJIBIIYIO 4ACTb AOOBIYH <...>
Y 00paTUTh ee B IAPCKYI0 Ka3Hy...»%. OH MUIIET MpPOo TO, KaK MpH-
CTaBbl BBIMOTAIOT B3ATKH KECTOKUM obOpaieHueM: «[IpuctaBos
MHOT0, U OHU OTJINYAIOTCH CTPOTHUM... 06pallieHHeM C apecTaHTa-
MH...,, YTOOBI COPBATh C HUX OOJBLIYI0 B3ATKY»®. DieTuep, XOTs
Y 3HaBIIMI HEMHOI'0 PYCCKHM A3BIK, CMOTPUT Ha Poccuio riiazamMmu
yesIOBeKa 3alafHOH KyJbTYpbl, U NO3TOMY WHPOPMATUBHOCTD
Y JOCTOBEPHOCTb €r0 KHUTH BbI3bIBaJla COMHEHHUs. ABTOp He 00b-
eKTHBEH B CBOMX OLEHKAaX U MPe/IB3TO OTHOCUTCS K Poccuu: ero
MMHCCHSA He yBeHYaJlach ycnexoM. Poccuiickuii nctopuk B. O. Kitto-
yeBCKUH B «CKa3aHUsAX MHOCTpaHLEB 0 MOCKOBCKOM rocyzaap-
CTBe» JlaJl CJIeIyI0IYI0 XapaKTepUCTUKY: «DieTuep NpH KaxoM
yAOOGHOM cily4yae jiejlaeT B CBOEM ONMCAaHUM OTCTYIJIEHUS, MOJI-
Hble TOPbKHUX U 3HepruyecKUX BO3IJIACOB O JleCIOTHU3MeE, IPOK3-
BOJIE U HEJJ06POCOBECTHOCTH, Ha KOTOPBIX, I10 €0 MHEHUIO, OCHO-

1 Cm.: QepmepanbHblii 3akoH oT 25 fekabps 2008 r. Ne 273-@3
«0 mpoTHBOZIelCcTBUY Koppynuuu» (B pex. oT 26 masa 2021 r.) // CIIC
«KoucynbranTllatoc».

2 @aemuep [l O rocyaapctBe pycckoM // mof. pen. M. 3axapos. M.,
2002.

3 TamM xe.
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BaH BeCb rOCY/JapCTBEHHbIN MOPAAOK B MOCKOBCKOM IIapCTBe...».
OpHaKo MCTOpHUA MOKa3blBaeT HaM o6paTHoe. B3siToyHH4YecTBO
no Cyze6uuky 1550 r. kapasioch pas/IMYHbIMHA HaKa3aHUSIMHU:
wTpadpoM, KoHPHCKALMER UMYIECTBa, CCBIIKON U JlaXke CMepT-
HOM Ka3HbI0, HO CaMbIM pacHpoCTPaHEHHbIM HaKa3aHHWEM ObLIO
6uTbe KHyTOM? A B 1556 I. mpousoIia nepsas Ka3Hb JbsKa, KO-
TOpBbIHA NPUHSI B3ATKY. KHura ®sietyepa He oyeHb yJjauyHasi Mo-
NbITKA EBPONENCKON [UBUJIN3AL NN PACCMOTPETDb KMHYIO» CTPaHy
yepes [PHU3My CBOUX, IPUCYLIUX 3ana/ly u/eaos.

1 Kawuesckuii B.0. CkazaHusi HHOCTpPaHIleB 0 MOCKOBCKOM rocy/ap-
ctBe. M.: [IpomeTeit, 1991.

2 Poxcros A.A. TlpectynieHnus 1 HakasaHusi B MockoBckoM locyaap-
ctBe XV-XVII BB. 0 cBUZETENBCTBAM COBPEMEHHUKOB-UHOCTPAHIIEB.
YnbsiHoBck: Kopnopanus TexHosiorui npojsukenus, 2010.
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T.A. Wakapos
Opuamueckuii MHCTUTYT NpaBoCyaUS 1 afBOKaTYpHI
CapatoBcKoii rocyapCTBEHHOM pUANYECKON akageMumn
Hay4Hbili pykosodumens: K.10.H., doueHm M. 0. Jlebedes

UCTOPUA PA3BUTUA HAKA3AHUA
3A YBUUCTBO YENIOBEKA B POCCUM

B Poccuiickoit ®enepanyy yoUnCcTBO Yesi0BeKa HaKa3bIBAETCS
coryiacHo cT. 105 YK P® ot 13 utonsa 1996 r. Ne 63-D3, siniieHueM
CBOGO/IbI HA CPOK OT IIECTH /10 NATHA/LATH JIET C OTPaHUYEHHEM
CcBO6O/IBI HAa CPOK 10 JIBYX JIeT Jin60 6e3 TakoBoro (1. 1), Hakasbl-
BaeTcs JIMIeHneM cBo60/ibl HAa CPOK OT BOCbMHU /10 ABa/ILIATH JIET
C OrpaHUYEHHEM CBOOO/BI HA CPOK OT OZHOTO roja [Ji0 JBYX JIET,
JIN6O MOKU3HEHHBIM JIMIIEHHUEM CBOGO/IbI, JINOO CMEPTHOM Kas-
HbIO (1. 2). UHTepecHo GyzieT y3HATh, pa3BUTHE JAHHOI'O UHCTH-
TyTa KOTOpPble NMPUMEHSJIUCH K JIMLaM, COBEPLIMBIINM yOUNCTBO
yeJioBeKa.

HauyHeM c nepuopa [lpeBHent Pycu. Tak yxe B ipeBHeMLIe! Ya-
ctu Pycckoit npaszpe! - [IpaBaa flpociaBa, yOURCTBO 66110 yCTa-
HOBJIEHO, KaK BU/I IpecTyI/ieHUs. Pa3indanocs y6UCTBO B cCo-
pe(apake) WM B HETPE3BOM COCTOSIHUU U YOUHCTBO pa3boNHOE,
T.e. CO3HaTeJbHOe!. B mepBoM ciiyyae 3a yOUHCTBO BHMHOBHBIM
IJIATUJI BMECTE C OGIIMHOMN BUPY - JIEHEXKHYI0 B3bICKaHHE, KOTO-
pasi coctapJsiia 40 rpuBeH WM Ke JUKYI0 BUpY (80 rpuBeH) 3a
yOUICTBO «KHDKUX My»eli». Bo BTOpoM ciydae o6IIMHa J0/DKHA
OblJIa He TOJIbKO YIUIATUTh BUPY, HO U BbIAATh YOUMIIEI BMECTe
C ero ceMbel Ha «IOTOK U pa3opeHHue». CortacHo cT. 1. [IpaBabl
flpocsiaBa KpoBHasi MeCcTb MOIJIa IPUMEHSAThCS Kak Mepa HaKasa-
HUS 32 yOUICTBO, HO KPYT JIKL| OblJ1 OTPAaHUYEH ONpesieJIeHHbIMU
6JIM3KMMU POJCTBEHHUKaMHU yb6uToro. B /IBUHCKOHN ycTaBHOU
rpamote 1397 r. 6bL1a IponMcaHa 00513aHHOCTb OOLIMHBI BblJa-
BaThb yOWHIy HaMeCTHHKY, NMPOTHBOINOCTABJSET YMBbIIIJIEHHOE
yOUICTBO U HEYMBIIIJIEHHOE, pa3/iesisis Py 3TOM BH/Ibl HaKasa-
HUS B 3aBUCUMOCTH OT BU/ia youicTBa. [IckoBcKasi cyZHasi rpaMo-

1 Cm.: Hwkos C.B. Pycckas [paBaa. [Ipoucxok/ieHre, ICTOYHUKH, ee
3HavyeHue / oA pef. u ¢ npeaucit. B.A. TomcuHoBa. M.: 3epuaiio, 2010.
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Ta 1467 r.,, BKJI0Yasa B cebs CT. 1 U cT. 96 rae 6bLI0 IPOIMKMCAHO,
YTO pa36oiHble yOUMIbl (JIML@, COBEPLIMBIINE YOUNCTBO B pas-
60€) mpeZaBaMCb CMEPTHOU Ka3HH. [paMoTa TakKe BblJeJsiia
OTLEeYOUICTBO U 6PaTOyOUICTBO.

B Cyne6nukax MBana Il u VBana 'posHoro 3a coBepiieHue
ybuiicTBa mpeAycMaTpUBajach CMepTHasl Ka3Hb. Takke B 3THX
Cyne6HMKax OblJI IPONKCAH HOBBIN XapaKTep yOUNCTBA — «/ylile-
ryO6CcTBOY», 10/, KOTOPbIM [TOHMMaJIOCh MPUYUHEHHE MPUITUCHBIM
KpecTbsIHaM U rpaXk/laH CMepTeJIbHOTO0 yiiep6a OT CBOMX rOCHO/,.
3a 3TO mesiHUE MpeAyCMaTPUBANIOCh CMepTHas Ka3Hb. Cyzme6HOe
ysaoxeHHe 1649 r. uMeJio 1jely1o OTZe/IbHYIO [VIaBy O NpecTyIle-
HUAX, B TOM 4YHC/Ie U 00 yOUICTBe, ero BU/JaX, K KOTOPBIM IpPU-
MeHs1JIach y6JIMYHas CMePTHasl Ka3Hb. 32 HEYMbIIJIEHHOe YOU -
CTBO Y/I0)keHHe CMepPTHY0 Ka3Hb He Ha3Hayvasla.

YnoxxeHue O HaKa3aHUSX YTOJOBHBIX W HCIPaBUTEJbHBIX
1845, 1885 rr. ynops,04uId BU/ibl YOUNUCTB U pa3MeCTHJIN UX 110
yOBIBaKoIIel cTeneHu TsKecTH. COOTBETCTBEHHO K KaXKA0U CTe-
neHy yO6uicTBa NPpUMeHsJIOCh pa3IMuHOe HaKa3aHue. Bo Bpeme-
Ha CCCP M0oXxHO 06001[UTh BCE BU/IbI HAKA3aHUS 32 COBEPILEHUS
Pa3/IMYHBIX YOUUCTB 110 CTENEeHH TAKEeCTH: JIMIIeHHe CBOOO0/bI Ha
Pa3/IMYHBIN CPOK, UCIIPABUTEIbHBIE PabOThI, pas3jnyHble GOPMBI
OorpaHUYeHus1 CBOGO/IbI, paccTpesl KaK BbICIIAs Mepa HaKa3aHHUS.

YuuThIBasi CKazaHHOE, OTMETHM 3HAYUMOCTb BBeJleHUs B Poc-
cuiickoi ®enepanuu B 1996 r. MopaTopusi Ha CMEPTHYIO Ka3Hb.
JlaHHBIM 1Iar MO3BOJIMJI Halllell HOBOW, HEOKPEIILLI el MocJie pa3Ba-
J1a CCCP cTpaHne 3akpenuThb cBoe MecTo B CoBeTe EBponbl U ycu-
JINTh BHEIIHUE IUTJIOMaTHYeCKH e OTHOIIEHUS C GbIBIIMMU BPaXK-
Jle6HBIMU KallMTaJIUCTUYECKUMU cTpaHaMu EBponbl. Eie ogHUM
IIJIIOCOM MOPATOpPHsI MOTY Bbl/Ie/INTh MOJIHOE UCKJII0UeHHe dpaKTa
OIIM6GOYHO BBIHECEHHBIX CMEPTHBIX IPUTOBOPOB M3-3a KOTOPBIX
noru6armT HEBUHHbIE JIIOH, KaK 3TO OblJIO paHblile, [0 OTMEHbI
CMEpTHOTO NIpUroBopa.

1 Cm.: Caxcerkos F0.B., Ceausepcmog B.H. llpaBoBble NpoGJIEeMbI MO-
MuoBaHud B Poccuun. M., 2007.
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4. ACTOPUA TOCYAAPCTBA U MNPABA
3APYBEXHbIX CTPAH:
B AWANOIE C NPOLIbIM
U B NOTOKE COBPEMEHHOCTU

O.A. AnbToBCKas
MexayHapoaHOo-NpaBoBoi hakynbTeT
Mockosckoro yHusepcuteta MBI Poccum nm. B.A. KukoTs
Hayu4Hbil pykogooumenb: K.10.H., 3aM. HAYQIbHUKA Kagheopbi
10.A. MBaHy4eHKo

WOES U 3BONIOLMA AHIIMIACKOrO
MAPJIAMEHTAPU3MA B XIII-XIV BEKAX

HcTopurs aHIVIMKACKOro napjiaMeHTapu3Ma — 3TO YHUBeEpCaJlb-
HbIA ONBIT MOMCKA ONTHMaJIbHBIX GOPM OpraHM3alUM rocyjap-
CTBEHHOH BJIACTH [1J1 JIIOGOH CTpaHbl MUPa.

HoBoe mosuTHyeckoe yuypexJeHHe — HapJaMeHT, KOTOpbIH
dopMupoBaJIcs B polecce psifia N0Cae0BaTeTbHbIX NOJIUTHYE-
CKHUX COIVIALIEHWUH, 3aK/II0UaBIINXCS MEXAY Pa3/JMYHbIMHU TpyIl-
MaMU TOCHO/CTBYIOIIETO KJIAcca, OTpPa3uJl B CBOEH CTPYKType
Y Opra”Hu3aluu npoiecc opopmieHus B GpeoJaJbHOM 00IEeCTBe
COCJIOBHBIX TPYIIIL.

22 uioHs 1264 r. 1e MoHbopoM B JIoH/j0HE GBI CO3BaH Hap-
JIaMeHT, Ky/ia, IOMUMO IpeJaTOB ¥ 3HATH, OblJIM NPUTJIALIEHBI 110
4 npescTaBUTeNs OT rpadCTB. ITO NPEJCTABUTENBCTBO MTPHUHSAIO
0cobyr «bopMy ympaBJieHHsI», COCTaBJEHHYI Ae MoHdopoMm,
rJle I0-HOBOMY pellaIMCh BOIPOCHI BJIACTH KOPOJIS U NTPeJICTaBU-
TeJbCTBA. ITO CTAJI0 POXK/JEHUEM HOBOTO YYpeXAeHus, I/ie ObIIU
Ipe/iCTaBJeHbl OCHOBHBIE COCJIOBUS AHIJINU.

CkJiaibIBaHMe MapJlaMeHTa NMPOUCXOJUJI0 OCTeNeHHO (B Te-
yeHue 30-40 sieT). Tonbko B koHLe 90-x rr. XIII B. oH odopmMuics
KaK CaMOCTOATEJbHBbINM NMOCTOSAHHO JEeWCTBYIOIIUK opraH. Tor-
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Jla ke 3a HUM M 3aKpelnu/och Ha3BaHHUE «IapJaMeHT» (OT JiaT.
parliamentum). /lo aToro e BpeMeHHU «mapJiaMeHTaMH» Ha3bl-
BaJINChb COOpaHUs Pa3/IMYHOrO TUIIA: 3ace/laHuUs TPUBJIHKEHHbIX
KOpPOJIsi, COBEThI MarHaToB U JIMIIb U3pe/iKa COCJIOBHO-IIPesCTa-
BUTEJIbHbIE COOPaHUSL.

B 1295 1. 66111 CO3BaH «06PA310BBIA» MapJIAMEHT, COCTAB KO-
TOPOTO TMOC/AYKUJI MOJEJbI0 /sl NMOC/AeAYIOIINX NapJaMeHTOB
Anrnuu. [lToMHMO JIMYHO MPUIJIALIEHHBIX KOPOJIEM KPYIHBIX de-
0/laJIOB B HETO BOLJIM M0 2 NpeJcTaBUTe st OT 37 rpadCcTB U MO
2 npejcTaBUTEJIA OT FOPOJOB.

Ta yacTh nap/ilaMeHTa, KOTOpas COCTOsJIa U3 NPeJIaTOB, 3PJIOB
¥ 6apOHOB BIOC/IE/CTBUU IPEBPATHJIACH B BEPXHIOIO MasaTy (ma-
JaTy JiopioB). KpoMe HUX, B HEM TaK)Xe y9aCTBOBAJIU BbIOOPHBIE
npezcTaBUTeM rpadcTB, KOTOphle ¢ Havasa X1V B. mosy4u/u co-
6upaTesibHOe Ha3BaHUE «IIPe/ICTABUTEN OOLHH».

B XIV B. aHIMIMHCKHM TapJiaMeHT CTAaHOBUTCSA JBYXNaJlaTHBIM,
HO JIMILb Yepe3 /iBa BeKa MOsIBIAITCS opUIMaJIbHble HAa3BaHUS:
najaTa JIOp/I0B U majaTa o61KH. OJJTHOBPEMEHHO Ha MpPaKTHUKe
HapJiaMeHT NMPUOGPes TPU BaXKHENUIIMX OJHOMOYHS, OTPaHUYU-
BaIOIMX KOPOJIEBCKYIO BJIACTh: IPABO HA y4acTHe B U3/JaHUH 3a-
KOHOB, IPaBO PellaTh BONPOCH] 0 HAJIOraX B [10J1b3y KOPOJIEBCKON
Ka3Hbl, IPaBO OCYIECTB/ATb KOHTPOJb HaJi BBICIIMMHU J0JIK-
HOCTHBIMH JINLIAMHU.

C 1330 r. mapsiaMeHT cCOGUpPAJICS He pexe OJJHOr0 pasa B rof
(korga aTo TpebGoBasia MOJUTHYECKAs CUTYyalus). 3aceljaHUs
IIPOJI0/KAJIMCh B CPEJIHEM OT JIBYX /10 NIATH HeJleJib. Tak Kak nap-
JIaMeHT OTKPbIBAJICS MO NMPUIJIAIIEHUIO KOPOJIs, TO ero y4acTHHU-
KM COGHpaIMCh B TOM MECTe, I/le B IaHHbIA MOMEHT HaXOZJUJICS
KOPOJIEBCKUM JBOP, KaK MpaBUJO, 3TO 6blII0 BecTMuHCTepcKoe
a66aTtcTBo (B XV B. aHIVIMUCKUH NMap/iaMeHT 06pes NOCTOSTHHYIO
nponucky B BectmuHcTepckoM ab66atcTBe JloHA0HA).

C BO3HMKHOBEHME MapJaMeHTa MU3MeHWJACh MOJIUTHYEeCcKast
dopma aHmIMickoro ¢eojasbHOro rocygapcrasa. Hapsizy c ko-
POJIEBCKOM BJIACTBIO W II€HTPa/JIbHBIMU TPABUTEIbCTBEHHBIMU
$GopMUPOBAHUSAMHU MOSIBUJICS HOBBIM MOJIMTHYECKUHN OpraH-nap-
JlaMeHT, 06J1a/1aBIINI HECBOMCTBEHHBIMH JIPYTUM rOCYAapCTBEH-
HBIM yYpeX/eHUsIM AHIVIMM TOTO BpEMEHU MOJUTHYeCKHe PyHK-
[[MU. DTU U3MEeHEHHs B NMOJUTUYECKOU CTPYKType PpeosasbHOro
rocy/lapcTBa OTpakaIi 3KOHOMHUYECKHE U COLMa/IbHbIE NTepeMe-
Hbl, mpoucxouBiive B XII-XIII BB. B aHVINHCKOM 001I[eCTBE.
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[lap/iaMeHT BO3HUK B X0/l€ AJUTEJbHON MOJUTUIECKON 60Pb-
OBl MEXX/1Y OT/eJIbHBIMU IPYNIIIUPOBKAMU PpeoaioB. U3MeHeHUs,
BHECEHHbIE UM B IOJINTUYECKYIO )KU3Hb AHIVIMH, IPUBEJIN K OKOH-
YaTeJbHOMY OGOPMJIEHHID OTHOCHUTEJNLHO I[eHTPaJIU30BAHHOMN
deolaIbHON MOHAPXUH C COCJIOBHBIM MPE/ICTABUTEICTBOM.
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I.C. BockoBckas, A.H. JlantbipeBa
WNHCTUTYT NpaBoOXpaHUTENbHON feATeNbHOCTY
CapaToBcKoii rocyapCTBEHHOM pUANYEeCKo akageMumn
Hay4Hbil pykosodumens: k.u.H., doueHm J1.B. Tymarosa

BEIMKOE NEPECEJIEHUE HAPOZI0B -
NPOLLIOE N COBPEMEHHOCTb

Ha nmpoTs>keHuH Bcell MCTOPUM 4eJiOBedeCcTBa NepeMeleHre
JIoJied ObLJIO 0CTATOYHO YACThIM SIBJIEHUEM, U UCTOPUS Halleil
[IMBUJIM3allMM 3HAeT MHOXeCTBO $aKToB 0 BesnkoMm nepecese-
HUU HApO/IOB.

MaccoBas Murparnusi HapoZioB 6bljla BbI3BaHa PsIIOM MPHUYMH:
M3MeHeHUe KJIMMaTa cpe/ibl 0OMTaHUsI BAPBAPCKUX IJIEMEH, BbICO-
Kasi IJIOTHOCTb HaceJIeHUs, JaBUHO0OPa3HbIM XapaKTep MUTpaLuH,
IIPOBOKATHUBHOE BJIMSIHME W BO3/IeWCTBHE Ha BapBapOB COCEJJHUX
nuBuan3anui. Takum o6pa3om, PuMckas uMepusi Ha HECKOJIBKO
BEKOB IpYBJIeKa/ia FepMaHCKUe [JIeMeHa B cpepy CBOETO BIUSHMS,
TeM CaMbIM CTUMYJIMPYs UX MUTpaLyio. BsanMoselicTBue BKJIIOYa-
JIO BOEHHbIE, TOJIMTUYECKHUE, AUIJIOMAaTHIECKHE, IKOHOMUYECKHE
U Jpyrye CBsI3W, U KOHTAKTbL. Bospacraromiasi no 4ucjaeHHOCTH
3HaTh Ollyljaja MOTPeGHOCTh B HAKOMJIEHUU 6GOraTrcTBa, Cpej-
CTBOM IOJIy4eHUS] KOTOPBIX GBI M0X0/Ibl Ha 3eMJie PUMCKoON MM-
nepud (cpejy repMaHIeB) v Busantuu (cpesu ciaBsiH).

Bo I1-VII BB. EBpona, A3us u CeBepHasi AppHKa 66111 0XBa4eHbI
O6IIMPHBIM MUTPALIMOHHBIM JIBHXKEHHEM, Ceprel ITepecesIeHUH Iie-
MeH. EBponencKkril KOHTUHEHT CTaJl apeHOH repMaHCKHUX, TIOPKCKUX
Y CJIaBSHCKUX JIBMPKEHUH OT nepudepun PuMckoil umnepuu Ha ee
TEPPUTOPHIO U B ee mpesesax. OCHOBHble MUTPAllMOHHBIE TTOTOKH
3/1eCh POXCXO/IWJIU C CEBepa Ha 10T Y Ha 10ro-Boctok'. B BoctouHoit
A3um cyiecTBOBaIM 3THUYECKHE NepeMeleHHs C CEBEPHBIX OKpa-
YH XaHbCKOM UMIIEpHUH Ha ee TEPPUTOPUIO U TAKXKe B ee NpeJesiaxa.

! Cm.: BydaHosa B.I1, l'opckuii A.A., Epmosioea HU.E. Benvkoe nepece-
JIeHWe HapOo/[0B: STHONOJIMTUYECKHE U COljMaIbHbIe acrekThl. CI16.: Ase-
Tewsa, 2017.

2 Cm.: Cioli Tao. Kutaii u ceBepubie Bapapsl (III B. 10 H.3. - VI B.
H.3.) - B3aUMO/IefiCTBHE HAPOJOB U KyJAbTYp: aBTOped. JUC. ... KAHJ. UCT.
Hayk. M.: MT'Y, 1996.
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Bo BpeM# 3TUX lepeMelleHU I YacTh KOYeBbIX IJIEMEH JBUHYJIACh
Ha ceBepo-3ana/ B [Ipuypasbe, a 3aTeM ABUHYJIach K CeBepHOMY
[IpryepHOMOpEIO, I'Zle CIUJIACh B OJMH NOTOK C BOCTOYHBIM KpbI-
JIOM eBpOIIelCKUX BapBapOB MUI'PAHTOB. VX fa/ibHel1Iee [BUXKe-
HMe LJIO K TpaHuLiaM PUMcKOM uMnepuu.

OCHOBHBIMHU MOCJIE/ICTBUSIMH 3TOTO IBJIEHUS OblJIM TAaKUE KaK:
naJieHve PuMckoi uMnepuu', o6pa3oBaHre KOPOJIEBCTB U3 MHO-
FMX BapBapCKUX ILJIEMEH, CTaBLIMX POJOHA4YaJbHHUKAMHU COBpe-
MEeHHBIX eBPONEeNHCKUX roCy/JapCTB, 3aMeHa paboBJIa/le/IbueCKOoro
cTposi peosjaM3MoM, a TaKKe pacpocTpaHeHHe XPUCTUAHCTBA,
CTaBllee TOCYAAPCTBEHHOU peJIUTHeld BO MHOTHUX HOBOPOXJEH-
HBIX €BPONENCKUX rOCyZapCTBax.

CrenyeT OTMETHUTD, YTO B HacToslllee BpeMs, pobyeMa MU-
rpaliil Takke fBJIETCA aKTyaJbHOW. KacaeMo 4ucieHHOCTH
MycyibMaH B EBpomne, oHa NoCTOSHHO yBenuduBaeTcd. Eciu
B 2010 r. 3/1eCh HACYUTHIBAIOCH GoJsiee 44 MJTH MyCy/IbMaH, TO yKe
K 2030 I. UX YHUCJAEHHOCTDb MPEBBICUT 53 MJIH, YTO COCTABUT 8,6
% ot Bcero HacesieHUs EBponbl. KoHe4HO, MycyJibMaHe ABJIAI0TCA
KOpEHHBIM HaceJleHueM B psJie eBpONeCKUX CTPpaH, OHaKO OHU
«OCBaMBaIOT» Bce 6oJibllle U GoJiblle cTpaH EBpomnelickoro cowsa.
Takum 06pasomM, TpaJUILMOHHO XpUCTHAHCKas EBpona cTankuBa-
eTcs ¢ Mpo6JIeMON ucIaMU3aluy, 6ojiee 6bICTPOM, YeM B JIFO6OM
JApyroM peruoHe Mmupa. CerofHsa UcaaM [BJISETCS BTOPOU 110 YUC-
JIEHHOCTH peJIuruei B 3anajiHol EBporne, 4To NIpUBOAUT K pacTy-
el ucaamMopoOuu ¥ HAMOHATUCTUIECKOW peaKIlui BO MHOTHX
eBpONEeNCKUX CTpaHax.

[lo aHHBIM 3an1a/{HO-eBPOINENCKUX YYEHBIX, B pe3yJibTaTe MU-
rpanui TpeTb MyCyJIbMaH MUpa CerofiHs KUBeT B GpopMe MeHb-
IIMHCTBA, 60JIBLIMHCTBO U3 KOTOPBIX — B 3ala/[HbIX [OCYAapCTBAX.
OTopBaHHBIE OT CBOMX WCTOPUYECKU OINpesie/IeHHBbIX TepPPUTO-
pUH MyCyJIbMaHCKHE MEHbIIWHCTBA CTAJKHUBAIOTCS C HEOOXO/U-
MOCTbIO 3allUThI CBOEH UJEHTUYHOCTU B CUTYallUH IPOTUBOIO-
CTaBJIEHUS «MbI» — KOHH».

W3 sToro ciepyeT cpenaTb BBIBOJ, YTO 3aMejJleHHEe WJIU
JlaKe M3MeHeHHe MUTPALMOHHBIX MOTOKOB BO3MOXHO TOJIBKO
B TOM CJly4dae, ecJ¥ 3alaji He Ha4HeT pa3BepTbIBaHUe o4epej-
HBIX «1|BETHBIX PEBOJIIOLIMK» Ha MyCYJIbMaHCKOM BocToke B fiyxe

1 Cm.: KopcyHckutl A.P, l'onmep P. Ynazok v rubesb 3anajHol Pum-
CKOW MMIEepUH U BO3HUKHOBEHHE TE€pPMaHCKHX KOpoJieBCTB. M.: MIY,
1984.
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PEeCJOBYTON «apabCKOUW BECHBI», a MPeAOCTaBJIEHUS pealTbHOU
NOMOILY B 3KOHOMHYECKOM Pa3BUTHUH B CTOPOHY MYCYJIbMaHCKHX
CTpaH, BC/Ie/CTBHE Yero MOBbILIAJICH Obl YPOBEHD KU3HU LIeJIbIX
Hapo/ioB. IMeHHO 3T0, a He HaBA3bIBaHUE 3aNa/JHO-/IMGepaJTbHbIX
«LEHHOCTeN» MOXKeT pelIUuTb Npo6JieMy B OyAyLeM.
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E.N. OJo6poniobekas
MexayHapoaHo-NpaBoBoi hakynbTeT
Mockosckoro yHusepcuteta MBI Poccum nm. B.A. KukoTs
Hayu4Hbil pykogooumenb: K.10.H., 3aM. HAYQIbHUKA Kagheopbl
10.A. MBaHy4eHKo

3AKOHbI XAMMYPANU - BbIAILLMIACA
MAMATHUK NPABA IPEBHEIO BABUJIOHA

Korzpa nogaBuinch nepsble TocyfapcTBa Ha 3eMJle, BO3HUKJIA
ocTpasi He06X0AUMOCTb CO3/JaHUs 3aKOHOB, KOTOpPbIe PETrYJINPO-
BaJIM GBI MMPaBa M 00513aHHOCTH I'paXk/iaH, UX MOJIOXKEHHE B 0011e-
ctBe. OlHMM M3 TaKUX 3aKOHOB siBJseTcs Kosekc XaMMypany, 1o-
paKawIUi COBPEMEHHUKOB CBOUM NOJXOA0M K PaCCMOTPEHUIO
KaX</|0M IPaBOBOU CUTYaLUH.

Kopekc XamMMypanu nosiy4yuJ Ha3BaHHe IO MMeHHU Laps Ba-
BUWJIOHQ, B T'O/Ibl IPaBJIEHHUS KOTOPOI'o OH Obla co3/aH!. CoryiacHO
MHOXeCTBY Hal/IeHHbIX UCTOYHUKOB, japb BaBusiona XamMmmypa-
MY BeJl aKTUBHYIO X03IMCTBEHHYIO JeATeJbHOCTb B CTPaHe, U3-
JlaBaJl yKasbl O CTPOUTEJILCTBE HOBBIX XpPaMOB, B 4YaCTU NpaBo-
BOM [1esITeJIbHOCTU BeJl 60pbOy C B3ATOUHUKAMH, Ka3HOKpaJaMu
Y IPOYMMH HeL06POCOBECTHBIMU YNHOBHUKAMU. B ntore Xammy-
pany, ynpasJisas BaBUJ10HOM, JOCTUT OTPOMHOTO pa3BUTHUSA KaK BO
BHYTpPEHHeH NOJIMTUKE, TaK BO BHEILHUX OTHOLIEHUSX C PYTUMHU
cTpaHaMu. EMy yziasoch NpoBecTH LieHTpaJn3alio rocyapcTsa
1 YKpPeNnUTb LApCKyI0 BJIACTb, AOCTUYb 3KOHOMHYECKOI0 pocTa
B CTpaHe 3a CYeT YCHEeUIHOr0 Pa3BUTHsI TOPIOBJIM U YaCTHOU c06-
CTBEHHOCTH?

[lepBas Haxoaka Kogekca gatupoBana 1853 r. TeKCT 3aKOHOB
OblJ1 BbICEYEH Ha KAMEHHOU CTeHe BbICOTOM OKOJIO ZIBYX METPOB.
C Tex nop NpoUIJI0O MHOTO COTEH JIeT, oAHako, Kopekc XaMMypanu
1 N0 HaCTOALMM JleHb BBICTYNAeT OJHUM U3 IEePBbIX NPaBOBbIX

1 Cm.: URL: https://www.syl.ru/article/331025/kodeks-hammurapi-
osnovnyie-zakonyi-opisanie-i-istoriya-kodeks-zakonov-tsarya-hammurapi

2 Cm.: 3akoHbI 1japsi XaMMypamnu: MEeTO/|. yKa3aHHUsl 10 U3YYeHHIO
NepBOMCTOYHMKA B Kypce «McTopus rocygapcTBa U IpaBa 3apyOesKHbIX
CTpaH» JiJisl CTY[IEHTOB crienyaabHocTH «H0pucnpyaeHus» Bcex Gopm
ooyuenus / coct. HT. KynunoBa. Xa6apoBck: U3za-Bo Xa6ap. roc. TexH.
yH-Ta, 2002.
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JOKYMEHTOB B MUPOBOM UCTOpUH. KoZleKC 3aKOHOB OT/IMYaeTCA
Yype3MepHOH KEeCTOKOCTbI0 HaKa3aHWM 3a pa3/IMyHble NPaBOHA-
pylIeHHs], HO OHU BCe e JI0BOJIbHO JIOTUYHBI U POJAYMaHbL. ITO
pe3y/IbTaT cepbe3HbIX MPAaBOBbIX U3MEHEHUH, BbI3BaHHbIX HEOG-
XO/IMMOCTbIO OTMEHBI U JIONOJTHEHHUS CYIeCTBYIOLMX HOPM IT0Be-
JleHUsl.

TexcT 3aK0oHOB XaMMypanu MOXKHO pas/ie/IUTh Ha TPU GJ10Ka:

— 3aKOHBI U IOCTAHOBJIEHUS, KOTOpble KacalTCAd HMylle-
CTBEHHbIX OTHOIIEHUH;

— 3aKOHBI Y NOCTAHOBJIEHUS, PEryJHpyloliMe ceMelHble OT-
HOILIEHMUS;

— YTOJIOBHBIE NPECTYIJIEHUS IPOTUB JIMYHOCTH, FOCYylapCcTBa
U aps.

3aKOHBI, OXBaThIBAIOLIME MMYILECTBEHHbIE OTHOILEHUS, Ha-
IeJIeHbl Ha 3alUTy YaCTHOM, 061LI[eCTBEHHOH U rOCyiapCTBEHHON
COGCTBEHHOCTH. BaBUJIOHCKUI MpaBUTEb UMeJ €UHCTBEHHOE
IpaBoO Ha pacHopsiKeHHe BCel 3eMJiel rocy1apCcTBa, a O6LUUHHHU-
KM 06s13aHbI IJIATUTh HAJIOT FOCYZApCTBY 3a IPaBO M0J1b30BaTh-
cs1 3emsied. CoryiacHO 3aKOHY, 3eMJII0 MOXKHO GbLJIO MOJYYUTh 32
BOEHHYI0 CIyX0y, a Take ee apeH/j0BaThb. Eciu coBepiianuch
TaKue HapylleHMs, KaK Iopya 4y»KOH COOGCTBEHHOCTH, IOMOIIb
B GercTBe paba, HeueCTHbIE TOProBbI€ C/IeJIKH, TO OHU BJIEKJIH 32
€060 KecToKoe HaKa3aHHUe, BIJIOTh /0 CMEPTHOM Ka3HU'.

Ec/ii roBOpUTB 0 ceMeNHBIX OTHOLIEHUSAX, TO COTJIACHO BaBHU-
JIOHCKMM 3aKOHaM, OHM HMMeJIU yCTapeBIIMK xapakTep. Bce die-
HbI CEMbH MOJYUHSINCh OJHOMY M3 CTapeHIINH MY»CKOTO T0JIa.
MyK4rMHa MOT MMeTb HECKOJIbKO K€H, a TaK)Ke YChIHOBJISATH Jie-
Tel OT pabbiHb. YKEHIIUHBI ke He UMeJIM ITPAKTUYeCKU HUKAKUX
npaB U GaKTHUYECKH SIBJISAJNCH COGCTBEHHOCTBIO CBOEr0 MYyXKa.
XoTs B ci1ydae KeCTOKOT0 06pallleHusI CO CTOPOHBI CyNpyTa KeHa
MOTIJIa BEPHYTHCS K POJUTEIISIM,

3a yroJioBHble NMPECTYIJIEHUA CJIeloBaJIO KECTOKOe HaKasa-
HUeE, BIUIOTb 10 CMEPTHOM Ka3HU. OCHOBHOU NPUHIUI yTOJIOBHOTO
HakasaHuda macua «Oko 3a oko!». 3TO 03Ha4asl0, YTO HaKa3aHHUe
JIO/DKHO 6bLJI0O HOCUTh PAaBHO3HAYHBIM XapaKTep NPeCTYIJIEHUI0?.
Ec/iv cbIH yAapus cBOero oTLa, TO eMy OTPy6asu PyKy.

! Cm.: URL: https://www.syl.ru/article/331025/kodeks-hammurapi-
osnovnyie-zakonyi-opisanie-i-istoriya-kodeks-zakonov-tsarya-hammurapi
2 Cm.: Typaes B.A. 3akonbl Xammypanu. 2015.
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B nesiom, cucTeMa 3aKOHOB, CO3JlaHHAasA BaBUJIOHCKHUM LiapeM,
OblIa cCaMOi MepeZOBOM He TOJIbKO Ha /[peBHeM BocToke, HO ¥ BO
BCeM MUDpe BIIOTh 0 BpeMeH PUMCKON uMIlepuH. 3aKOHbI XaM-
MyparnH CbIrpa/id OTPOMHYIO POJib B CTAHOBJIEHUH IPAaBOBOM CH-
CTeMbl U [TIOCTENEHHOM 3aMell[eHUH [1IepPBOOBITHBIX 06bIYaeB KOH-
KpEeTHbIMU 3aKOHAMHM.
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B.A. 3aycaiinos
Eneukwit punuan Poccuiickoro HoOBOro yHUBEpCUTETA
Hay4Hbili pykosodumens: K.u.H., doyeHm 0.M. bondvbipesa

3APOX/EHUE CEMEMHO-BPAYHbIX
OTHOLUEHWX HA PAHHUX CTAOQMAX
CYILECTBOBAHUA TOCYOAPCTBA U NPABA

CeMbsl KaK COIIMAIbHBIA MHCTUTYT BO3HUKJIA HAMHOTO PaHb-
Ile KJIAaCCOB, TOCYAApPCTB W HaluH. [lepBoHAaYaNbHO mpeobJiazat
natpuapxat. OZHaKo B 310Xy KJI1acCo0Opa3oBaHUs NaTpUapxatT He
SIBJISJICSI YHUBEPCAJIbHBIM MOPS/IKOM BO B3aHMHOM IOJIOXKEHHUH
cynpyroB!. B amoxy nepBoGBITHOrO 061iecTBa MPHUMEHUTENbHO
K TI0JIO’KEHUIO M0JIOB CyIL[eCTBOBaJIO /iBe GopMbl pa3BuTus. [Ipu
nepBoi popmMe, OCHOBHOU U HauboJiee BIPAXKEHHON B CKOTOBO/I-
YeCKUX, 3eMJIe/ieJIbYeCKHX U NallleHHbIX 00111eCTBaX, CPAaBHUTEJIb-
HO OBICTPO CHOPMHUPOBANTHUCH MATPUAPXATbHbBIE TeHAeHIUH. [Ipu
BTOPOU popMe, OTHOCHUTEJNLHO HEYACTON U HauboJiee BhIpaXKeH-
HOU B 00I1leCTBe PY4YHBIX 3eMJIe/leblieB, TEH/EHLUU NTaTpuapxa-
Ta 33/lepP>KMBAJIMCh U MpeobJia/iajy TOJbKO KO BpeMeHHU OKOHYa-
TEeJIbHOT'0 CKJIA/[bIBaHUS 06IIeCTBa PaHHEKJIACCOBOIO THIIA.

B o6uiuHe nmosjHero nepBOOLITHOrO THNA OGpPayHbIMA BBIKYII
0BT OCTATOYHO GOJIBIIIMM, HO UM He 06ecrneyrnBasach YCTOHYH-
BOCTb Gpaka, ¥ OH MOT ObITh BO3BpallleH 6e3 ocoboro Tpyza. Tak
IIPOU30I1JI0 BO3HUKHOBEHHE He MPOCTO GpaKa C BBIKYIOM, a I10-
KynHoro 6paka. B amoxy o61jecTBa J[orocylapCTBEHHOI0 U Mpo-
TOrOCYZJapCTBEHHOTO THUIIA TOKYIHOM 6paK BbICTyNa/ B KaYeCTBe
npeobJajarieil GopMbl 3aKI0YEeHHs GpaKa 110 CoIvIalleHHU .

[lepBoHa4ya/IbHO HOBBIE GpavyHble 06bIYaU He SBJSJIUCH YHU-
3UTEJIbHBIMU WJIM TSKeJbIMHU JAJIS )KeHIWH. IMH TOJIbKO JIMIIb
YJIQXKUBAIMCh OTHOLIEHHUSI MEX/Y IPYINIIaMy HEBECThI U YKeHHXa.
OnHAKo C TeyeHHEM BpeMeHMU OpayHble 00blYau HU3MEHSJIHCh.
Oco6eHHO 3TO OTHOCHUTCS K OpayHOMY BBIKYIY, KOTOPBIM CO
BpeMeHeM c/ieslajl HEBECTY NMpeJMeTOM KyIJId-mpofaxu. [lomMmu-
MO 3TOTO, IPAaKTHKA MOKYIHbIX OPAKOB NMpHBeJa K 0XXHBJIEHUIO

1 Cm.: Anexceeg B.II. icTopusi mepBo6GbITHOrO o6uiectBa. M.: Hayka,
2007.C. 58.
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Jpyrux 6padyHbIX 06bIYaeB NnaTpuapxaTa. B yacTHocTH, Bce yale
CTaJIM 3aKJII0YaTbCsS OPaKU MeX/y COCTOSITe/IbHBIMU CTapUKaMU
U MOJIOJIBIMHU [IeBYILIKaMH. YYaCTHUJIMCh CAy4ad MHOTOXEHCTBA
Y JIeBUpaTa, KOTOPbIe UCII0Ib30BaJIMCh JJIs TOTO, YTOObI He BO3-
BpalaTh 6pavyHbIi BBIKYII.

B kavyecTBe nepBoil GOpPMBbI OT/I€/IbHOM CEMBH, KaK L1eJ0CTHON
STYeMKU O6IIeCTBa, BBICTyNaMa 60Jibllas ceMbsl. Takast ceMbsi Ha-
3bIBaJIaCh CJIOXKHOM, IOMOBOH (OMAIIHEN), CEeMeHHON OOLIUHOM.

BoJsiblvie ceMbU OCHOBBIBAJIMCh WJIM Ha MHOTOXKEHCTBE, HUJIH
Ha eIMHOXXeHCTBe. YJieHbl OJHOU CeMbU MPOXKUBAJIM COBMECTHO,
coo0611ja BJIaJieJIM CKOTOM, 3eMJIel U UHBIMU CPeJICTBAaMU IPOK3-
BozicTBa. OHM COBMECTHO 3aHUMAJIUCh BeJIeHHEM X0351iCTBa U 110-
TpebGJieHUEM NPOU3BEJIEHHOIO, 0/leBasiChb U MUTAsACh U3 OGLIUX
ceMeWHBIX 3aracoB. [71aBol ceMbH OblJI «CTAPLUIMN», @ KEHCKYIO
4aCTb BO3IVIaBJIsIa «CTaplias» (4alie Bcero, ero >keHa). CeMbs
Mpe/icTaBJIsAa COO0M TYEHKY, KOTOpasi, XOTs U Obl1a 060co6JieHa
BHYTPH POZOBOM JIM60 MHOW OOIIMHBI, U KaYeCTBEHHO OTJIHMYa-
JIach OT Hee CBOMM OJIM3KOPO/ICTBEHHBIM COCTaBOM, HO BHYTPH
cebs ellle COXpaHsJia HEKOTOpble Hayasla IepBOObITHOM leMOKpa-
THUU U KOJJIEKTUBU3MA'.

B cemeiiHoM 6bITY copMHpoBasicsl NaTpUapXaJbHBIM I10-
PSA/IOK SIBHO BBIPQ)KEHHOI'0 HEPABEHCTBA CTApIIMX U MJIAJIIHX,
MY>XYUH U KeHILMH. /[leBylKky 06513aHbl ObIM 6eCIPEKOCTIOBHO
CIYIMIAThCS CTAPUIMX POACTBEHHUKOB; 3aMy»KHH € KeHILIUHbI 00651-
3aHbl ObLIM MOJAYMHATHCS BBIKYNUBIIEH UX ceMbe. B aToT nepu-
0/l pa3Boj, GbLI BO3MOXEH TOJIBKO MO WHHUIMATHBE MY>KUYHHBI.
B cBfI3u ¢ yMeHblIeHHEM HaC/Je/JCTBEHHBbIX U HMMYIeCTBEHHbIX
IIpaB »KEeHIMHBI, ee COOCTBEHHOCTh ¥ MHOI'MX HAaPO/,0B CBO/IUJIaCh
TOJIBKO K ee IpuAaHoMy. Takke orpaHUYMJIMCh U IIPaBa XKeHIIUH
Ha JileTel npu pa3Boe. [lopsjoK Hacae0BaHUs IPU MaTpUapxa-
Te, Tpebys 6eccriopHOCTU PpaKTa OTLOBCTBA, CHOPMYIUPOBAJ PAS,
HOBBIX NPaBUJI 6payHoOi Mopasu. Tak, kK MpUMepy, U3MeHa >KeHbl
KapaJjiacb NMpojiaykeld ee B pabCTBO, YJIEHOBPEAUTENbCTBOM, OT-
CBIJIKOW B pOAUTENBCKUH I0M, @ MHOT/A JaXke cMepThlo. My, Ha-
MIPOTUB, UMeJI IPEXKHIO0 M0JI0BYI0 cBo6oAy. Crerjudrka 6pauHbIX
HOPM HPaBCTBEHHOCTH MOBJIMsIJIA HA l06payHble HOPMBIL. Tak, oT
JleBylIeK HayaJd TpeboBaTh LiesoMyApus. [leBYyLIKY, HAPYLIUB-

1 CMm.: Hcaes M.A. VicTopus rocyjapcTBa U IpaBa 3apy0eKHbIX CTPaH:
B 2 T.T. 1: BBesieHUe B ucTOpHIO TpaBa. /IpeBHUM MUD: yUeOHUK [IJIsT aKa-
JleMUYeCcKoro 6akajaBpuara. 3-e usf., ucnp. u gom. M.: lOpaiit, 2018.
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IIMe ero JI0 BCTYIJIEHHUs B 6paK, OTChIIAIMCh OCJIe TepBoi 6pad-
HOW HOYH JIOMOH, MPUY€EM C I030POM. ITO OKa3aJsIo ONpe/ieJIeHHOe
BO3/IEICTBHE Ha GBITOBOE MOJIOYKEHHE YKEHIIHH.

it 1r060T0 NOKANUTATUCTUYECKOTO KJIACCOBOTO 06IecTBa
XapaKTepHbI OTHOCUTEJ/JIbHO BbIpaXX€HHbI€ HOPMBbI IIaTpUapXaJjb-
HOTI'0O BCEBJIACTHA IVIaBbl CEMbU HaJZl OCTAaJIbHBIMH JOMOYaAllaMH,
a cTapiuel KeHU[UHBI — HaJl BCEMU KEHI[UHAMU CeMbU. B OBITY
JpEeBHETO U Cpe/IHEBEKOBOT0 00I1[eCTBA CYIIeCTBOBAJ CBOE0Opas-
HBIW KYJIbT CTApLIMX U KYJbT MYy>X4YUH. [laTpuapxaJbHbIA 3TUKET
He TOJIbKO COXPaHUJICS, HO U NOJIyYUJI IOCIeAytoliee pa3BUTHE.
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K BOMNPOCY UCTOPUMN KOHCTUTYLIMOHHOIO
PA3BUTUA ANOHUA

KoHcTuTyLMs1 cOBpeMeHHOH fIMOHUM UMeeT I1y6GoKue UCTO-
pryeckre KOpHU. [lepBbIMU aKTaMM KOHCTUTYLMOHHOTO XapakK-
Tepa cTanu «HacraBieHusa» BpeMeH npasyeHUd CeTOKy, AaTH-
pyemble 604 r., cocrosiime u3 17 craTed W NpejCTaBJSAIOLIAE
€060} Moy4yeHUs] U HAaCTaBJIEHHUS B afipec JI0/LKHOCTHBIX JIUI TO-
cypapcTBeHHoro ynpanJsieHus. 3ateM B VIII B. nosiBisieTcss Kopekc
Taiixo (30 pa3zgesioB), BolleAIINI B UCTOPHUIO KakK KojeKc «Taiixo-
punype» («Besrkoe cokpoBulle») U noABe NN UTOT pedpopmMam
Tatika. Kojiekc 3akpenus mpaBa W 00S3aHHOCTU YHHOBHUKOB,
CTPYKTYPY FOCyZJapCTBEHHOTIO anapara, N0JI0XKeHUs pa3JIMYHbIX
KaTeropui HacesneHus'. [I[pyHUMaBIIMecs B JaJbHelllIeM HOBble
3aKOHBI JIOTOJIHAJIU MOJIOKEHNUA 3TUX KOAEKCOB U JIeHCTBOBaIU
BIJIOTH /10 80-x rozoB XIX B., Korja B pe3yJibTaTe pedopM BTOpO
nosioBUHBI XIX B. BJIaCTh CErYHOB IIOTepsijia CBOM CHUJIbI U OblIa
cBepruyTa. B 1889 r. B xoze peBosronun Mei/j31 NpUHUMAaETCs
KoHcTutynus AnoHuy, opunuaabHo cTaBuiasi HIEPBOH KOHCTUTY-
LMel rocyfapcTBa.

W3HavyanpHO KoHcTHTyua AnoHHMM MMesia CBOM OCOGEHHO-
CTU. YKe B cT.1 OHa 3aKpenu/a ynpabJeHHe TOCyAapCTBOM MM-
MepaTopCcKoM JUHACTHEN Ha BeyHble BpeMeHa’. Ocoba umnepa-
TOpa MPOBO3IVIAllaJaCh «CBSIIIEHHOM W HENPUKOCHOBEHHOM».
WMnepaTop 6bLT HaJieJleH HMPOKUMHU ITOJIHOMOYMSIMH, BKJIFOYast

! Cm.: KpaweHnunHukosa H.A. Victopusi rocyzapcTba U IpaBa 3apy-
OeXHbIX cTpaH: y4yeOHUK: B 2 T. T. 1: /lpeBHu# mup u CpengHue Beka /
H.A. Kpawennnuukosa, O.JI. JIbicenko, B.A. CaBesibeB u Ap. 3-e u3n,
nepepab. u gomn. M.: Hopma: UHO®PA-M, 2020. C. 568. URL: https://new.
znanium.com/catalog/product/1041586

2 Cm.: Hcaes U.A. XpecToMaTHs 10 KCTOPHUU FOCYAApCTBA U MpaBa 3a-
PYOEXKHBIX CTPaH U puMcKoMy mpaBy / [cocr. E.B. [Tonukapnosa, U.H. Me-
nexuk, TI. dununnosal; oTs. pen. U.A. Ucaes. M.: Hopma: UHOPA-M,
2019. URL: https://new.znanium.com/catalog/product/1017343
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3aKoHoOJaTe/lbHble. Mexly TeM 3aKOHOAATeJbHYI BJaCTb OH
OCYLLeCTBJISIJI BMECTe € NapjiaMeHTOM. To ecTb B AIOHUM B TOT
NIepUOJ, CI0XKUJIACh AyaJUCTHYeCKas MOHApPXUA C CUJIBHOW BJIa-
CTbIO IVIaBbl rocyjapcra. KoHCTUTYIMa 6blIa OKTPOMpOBaHA
MMIIepaTOpOM Ha TOP>KeCTBEHHOM LiePEMOHUH B UMIIEPATOPCKOM
ZBople B /leHb ocHoBaHus rocygapctsa 11 ¢peBpasns 1889 r. Ona
IIPOBO3IJIaCKJIa IeMOKPATHU3AIUI0 ATOHCKOT0 061eCTBa, CTAaHOB-
JIeHVe PbIHOYHOU 9KOHOMMKHY, pa3BUTHe COBPEMEHHBIX OTpaciel
npoMbllIeHHOCTH. [loxkanyil caMbIM 3HAYUTEJBHBIM MHUHYCOM
JOKYMeHTa CTaJIi OTpaHWYeHUs MOJHOMOYUU MapJiaMeHTa NpHU
daKTUUecKo 6ECKOHTPOIBHOCTH NPAaBUTENbCTBA, YTO K CEpe/ -
He XX B. IPUBEJIO K CO3/JaHHUI0 BOEHHO-GI0POKPATHYECKOTO PEXKU-
Ma B flnoHuY, ocsabieHUIo rocyjlapcTBa. B KoHeYHOM HUTOre Ny Th
arpecCMBHOM 3KCHNAHCUM M BOEHHBIX aBaHTIOpP NPUBeJ CTPaHy
K Hal[MOHAJIbHOU KaTacTpode U mopaskeHHo Bo BTopoit MupoBoi
BOMHe.

[lo okoHyaHuu BTopoll MHUpPOBON BOWHBI CTPaHBI-I06EAU-
TeJIbHULBl NpeoKuId fAnoHun HoByr KoHcTUTynuioo, oCHO-
BaHHYI0 Ha JleMOKpAaTHU4YeCKUX NPUHNOUMNAX. [lUnioMaTt, NOJUTO-
jior A.H.laHOB B KHUTe 0 MOJlepHU3aLIUH1 10CJIEBOEHHOU ANOHMY,
yKasasl, 4To SInoHuM 6bLiIa NpejsoKeHa pa3paboTka HOBOH, MO-
cineBoeHHOM KoHcTtuTynuu ANOHMM, TakK Kak «Iocjae KalmWuTy-
AUy SANoHUM B BOWHE CTasIo 0YEBU/IHO, UTO Oy/yllee CTPaHbI
OyJleT B OIpe/iesIollell CTeNeHU 3aBUCETb OT COJlepXKaHUs OC-
HOBHOTI'O 3aKOHA I'OCyZ,apcTBa — KOHCTUTYLUU»!, TakuM 06pasom,
3 Maa 1947 r. HoBasgs KoHcTtuTynusa fAnoHuu BCTynua B CUILY
U IeHCTBYeT 1o HacTodulee BpeMAa. CoBpeMeHHass KoHCTUTYMA
Anonum (cT. 1) 3aKkpenuia Takue MoJIoKeHHUs], Kak KOHCTUTYLU-
OHHYI0 MOHAapPXHIO U IPUHLUI HApOJHOIO CyBepeHHnTeTa B Kade-
CTBE OCHOBBI rOCYAApCTBEHHOM BjlacTh? KoHcTtuTynusa AnoHuu
ABJIIETCS KeCTKOH, nocjie 1947 r. B Hee He ObIJIO BHECEHO HU O/I-
HoH nomnpaBku. Tosbko B 2020 r. BepxHAasa naJsara [lapsiamenTta
IPUHsJIa 3aKOH 0 BCEHApOAHOM pedepeH/iyMe C LieJblo TepecMo-
Tpa KoHcTuTyuu.

B 3akJitoueHre OTMETUM, 4YTO /11 KOHCTUTYILIMOHHOTI'O pa3BHU-
TS SINOHUU XapaKTepHa CTaGUJIbHOCTb.

! Cm.: llaHoe A.H. PeBoutonjus CeBa. MosepHusanusi AnoHuu B 1o-
cneBoeHHbIN nepuoyg (1945-1952). M., 2010.

2 Cm.: KoHnctutynuu 3apy6exHbix rocygapcts: CIIA, Besuko6puTa-
Hus, Ppannus, lepmanus, Utanus, Anonus, Kanaga. M.: BEK, 2005.
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OCOBEHHOCTW rEPMAHCKOIO
OEEPAJIU3MA

denepaTuBHOE YCTPOUCTBO COBpeMeHHOUM [epMaHUU, UMeeT
IyboKHe HCTOpHUYecKHe KOpPHU. Ha NpoTSKeHUH HeCKOJbKHUX
crosnietuit [epmanuu 66110 MpHcylle GesepaTUBHOE YCTPOKCTBO,
OHa 6bl/1a [o/leJIeHa Ha HECKOJIbKO COTEH rocyfapcTs. [locie 06b-
enuHeHHs 3eMesib B 1871 . [epMaHusa coxpaHuia deneparum.
KoHcTuTy1LMs1 HOBOTO rocyZjapcTBa 3adUKCHpoOBaa COCTaB Tep-
pUTOpHY, IEPEUUCIsiIa UMIIEPCKUE TOJTHOMOYHS, KOTOPbIe OblIN
CXOXH C INOJIHOMOYUAMHU ynpasjgHeHHoro Cesepo-I'epmaHckoro
coro3a. [locsie OKOHYaHUS BTOPOW MHPOBOW BOMHBI ['epMmaHuf,
KaK rocy/jlapcTBo-arpeccop 6bly1a pas/iesieHa Ha fiBe 4yacTu - [ep-
MaHCKYI0 JIeMOKpaTHUYeCKy pecny6/iuky (yHuUTapHas ¢dopma)
u QesepaTrBHYyI0 pecny61uky [epmanuu. B 1990 r.! B pesynbTaTe
BOCCTAaHOBJIEHUs elUHON ['epMaHuy oHa coxpaHuIa GpesiepaTUB-
Hy10 $OpMy TEPPUTOPHAJIBHOIO YCTPOMUCTBA U HbIHE BKJIIOYAET
B ce6a 16 3eMesib. Bce 3eMuin coBpeMeHHOU [epMaHHUM UMEOT
JIOCTaTOYHYI0 aBTOHOMHOCTb, CBOU KOHCTUTYIMH, Nap/laMeHThI
Y IPaBUTEbCTBA.

lepMaHCcKU# defepaiv3M H3HAYaJIbHO HUMeJ CBOM 0COOEHHO-
ctu. Tak, 3akoHOZaTeNbHYI0 GYHKLIMIO [epMaHUM B 4acCTHOCTHU
ocyuiecTBisieT camMa penepanus B aule ByHiecpara (MHTepeceH
croco6 ee GopMHUPOBAHUSA — TaM MpeCTaBIeHbl Ha3HAYEHHbIE
OT 3eMeJIbHOM HUCIIOJTHUTENbHOH BJIACTH, 06J1a/jaloliue uMnepa-
THUBHBIM MaHJATOM), a UCIIOJHUTEJbHYI0 — CyObEeKThl dejepa-
LMH. 3eMJIM MOTYT IPUHUMATh 3aKOHBI B TOW Mepe, B KaKOH I10-
Jio)keHUs1 KOHCTUTYLIMU He OTBOAAT JaHHOe mpaBo Pejepanum.
CrnencTBUEM 3TOTO ABJAETC deTKas AuddepeHIMALUST MeXIy
desiepasbHBIM U 3eMeJIbHbIM 3aKOHOZATeNbCTBOM. K HCKIIIOYH-

1 CMm.: l'etimByx H.I' BecTHUuK TOMCKOT0 rOCy/JapCTBEHHOT'0 YHUBEPCH-
Teta // [IpaBo. 2015. Ne 1. C. 15.
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TeJIbHOMY BeJleHHI0O Deflepallii OTHOCUTCS: 060pPOHA CTPaHbI,
MMMUTPALYS U 3MUTPALMs, TAMOXXEHHOE JIeJ10, XeJle3HbIe J0po-
'Y, IOrpaHUYHast 0X0Ta U JIp. 06'beKTHI. B BeleHNH 3eMesb Haxo-
JATCSl KyJIbTYpHasi U MoJiMLelickas cdepbl, TpaXK/JaHCKOe U yTo-
JIOBHOE NIPaBO, CY/IOPOU3BO/ICTBO U T.JI.

B ocHOBHOM cdeprl KoMieTeHIuu Pesepauviv U ee CyObek-
TOB CBfI3aHbl TaK, YTO /JIs1 IPUHATUS pellleHus1 TpebyeTcs B3a-
nMHoe coriacve. OHM CaMOCTOSITE/IbHO BeAYT OHOKET, HO 005-
3aHbl YYUTHIBATh TPEOOBAHUSA HALMOHAJBbHOTO0 3KOHOMHYECKOTO
6asaHca. BaxxHol 4epToi repMaHckoro ¢ejiepaarsmMa sIBJISETCS
TO, YTO QYHKIMU UCIOJHUTEJIBHON BJIACTH INepeaHbl U3 KOM-
NEeTEeHIMU CyO'beKTOB repMaHCcKoro ¢esepannsmal, 3a UCKJI0Ye-
HUEM TeX, KOTOpbIe OCTaBJIeHbl B BeJleHUH LieHTpa. To ecTb 3eM-
JIM BBINOJIHAIT ¢eJiepajbHble 3aKOHbI KaK CBOM COOCTBEHHBIE,
a ¢pesiepasibHble OpraHbl JUIIb CIe/AT 3a UCIIOJTHEHHEM 3aKOHOB.
B Havasie XX B. BO3HHKJ/Ia HEO6X0AUMOCTb pepOpMUPOBAHUS UH-
CTUTYTa TepMaHCcKoro ¢efiepasnsMa. ITO ObLJIO CBSI3aHO C TEM,
YTO CJIOKUBIIMMICA NMOPSAJOK pasTpaHUYeHUs] 3aKOHOJATeJbHON
KoMIleTeHIMU Mexy Pesepanueil U 3eMJIIMU NPUBOJAUI K 3a-
KOHO/IaTeJIbHOMY KPU3UCY, K TOMY ke [epMaHus BcTynasa B EB-
pocoto3. llenbio pepopMbl CTaso COBEPIIEHCTBOBAHUE MOPsKA
pa3rpaHUYeHUs 3aKOHO/aTeJbHOW KOMIeTeHIUU Mexay Pege-
panyel u 3eMJISIMH, @ TaKXKe CHMDKEHHEe KOJIMYeCcTBa BOIPOCOB,
Tpebyrwimux onobpeHue ByHaecpaTa. B ocHOBY KOHIeNUUU pe-
dopmbl denepanusaMa Obla 3aJ0KeHa HJes BHeApPEHHUs MPHUH-
I[MIIA COCTSA3aTEJbHOCTH MEXJY 3eMJIIMU. JTO JIONOJHUJIO Obl
«KOOIEpPaTUBHbIM» repMaHCKUH desepasn3M MPUHLIMUIIOM KOH-
KypEeHLUU U MO03BOJIMJIO Obl YCKOPUTb MHTerpanuio ¢epepaTrs-
HOTO rocyziapcrsa [epmMaHuy B 06be/JuHeHHY0 EBpomy.

KoHCTUTYLIMOHHO-TIPaBOBOM Iporecc pepopMUPOBAHUS Tep-
MaHckoro ¢ejiepasu3Ma B COBPEMEHHbIM NMepPHO/] YKa3bIBaeT HA
TO, YTO cUcTeMa pe/ilepaTUBHBIX OTHOLIEHUH B [epMaHUU ITOCTO-
SIHHO Pa3BUBAETCs], YCI0XKHAETCS B CBeTE COBPEMEHHbIX BBI30BOB.
CoBepieHcTBOBaHHUE deslepaTHBHON GOPMBI TOCYIapCTBEHHOIO
yCTPOMCTBA SIBJSIETCS 3aJIOTOM JIeMOKPAaTHYECKOTO Pa3BUTHS,
IPaKJJAHCKOTO0 MHUpPA U COTJIacHs, a TaKXKe CTaOUJIbHOCTH CJI0XK-
HBIX FOCY/JapCTB.

! Cm.: KoHcTuTynuu 3apy6exHbix rocygapcts: CIIA, Bennko6puTa-
Hus1, @pannus, lepmanus, Utanus, Anonus, Kanaga. M.: BEK, 2005. C.
135.
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K BOMPOCY 0 CMELIMOUKE MAHU®DECTOB
N YKA30B 0 MOMWUTIOBAHUU
B [JOPEBOJIOLMOHHOM U COBPEMEHHOW
POCCUU

M3MeHeHMe penpecCUBHON HanpaBJIEHHOCTH YTOJIOBHOTO 3a-
KOHO/IaTeJIbCTBA, CBSI3aHHOE C MPOsIBJIEHHEM O0OLIel TyMaHu3a-
LUK CUCTEMbl HaKa3aHUsl aKTyaJU3UpPyeT U3yYeHHUe Pa3IMUHbIX
BHU/IOB YTOJIOBHOTO MOOUIPEHHS, BCe Yallle IPUMEHSIEMOIO B CO-
BpeMeHHOW Poccuun. OfHUM U3 TaKUX BUJOB MOOLIPEHUS SABJISIET-
Cs1 IOMUJIOBaHUe.

B HacToslee BpeMs, NpaBOM MOMHUJIOBAHUS coriacHO KoH-
ctutyuuu P® obsagaet npe3ugeHT PO (4. 3, cT. 50; m. «o» cT. 71;
. «B» CT. 89).YKa3aHHbIe CTAaThH IPOBO3IJIAIIAIOT: OCYIECTBJIE-
HMe NOMUJIOBAHUSl OTHECEHO K MCKJIIYUTebHbIM NpaBaM llpe-
3ugeHTa P®; mpaBo mpocuTh 0 MOMHUJIOBAHUH HMEET KaXKIbIN
OCY>X/IeHHbIH 3a NPeCcTyIJIeHWe; TOMUJIOBAaHHE OCYLeCTBJISETCS
oT uMeHHU Poccuiickoii Penepaunu B Buzie Yka3os [Ipe3suseHTa.
B cBa3u ¢ atuM KoHctutynus PO He nmpeaycMaTpuBaeT mpaBo
[Ipesusienta P® penerupoBaTh CBOU MOJHOMOYHS MO OCYIECT-
BJIEHUIO IOMUJIOBAHUS JPYTUM OpraHaM WJIU OJKHOCTHBIM JIU-
aM>.

Hctopusi 3apokJeHUs] UHCTUTYyTa INOMMUJIOBAaHUS OTXOJAUT
eie k cepenrHe XVI B.2 Torga UBaH IV BnepBbie co3zaas cnenu-
aJIbHYI0 KaHLeasapuilo — YeJoOGUTHBIN NMpHUKa3, KyJa BCe Tpax-

1 Cm.: Koncrutynus Poccuiickoit ®@efepannu: NprUHsATa BCEHAPO/-
HbIM rosiocoBanueM 12 nekabps 1993 r. (B pea. ot 1 uronis 20201.) // C3
P®.2020.Ne 1, cT. 1416.

2 Cm.: Jlebedesa H.B. Axtbl npesuzenta Poccuiickoit ®emeparnuu
B cUcTeMe UCTOYHMKOB KoHCcTUTYyIMoHHOrO npasa. // KoHCTUTYy1MOH-
HOe ¥ MyHULMnasbHoe npaso. 2017. Ne 7. C. 46.

3 CM.: Pbi6bsikos A.C. K UCTOpUM MTPaBOBOr'0 MHCTUTYTA MOMHJIOBA-
Hus B Poccuu. // Uctopus rocyaapcta v npasa. 2007. Ne 24. C. 1.
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0co6eHHOCTM B3aMOOTHOLLEHWIA rocygapcrea U JIMMHOCTU: UCTOPUA U COBPEMEHHOCTb

o

JaHe Poccuiickoro napctBa MOIVIM 06palaTbcsi ¢ Npocb6aMu
K I1aplo, C TaK Ha3blBa€MbIMH «4€JIOOUTHBIMU MHCbMaMu». [103-
ke, B 1649 r. CobopHoe ynoxeHue! Anekcess MuxaijoBuua, 3a-
KpeIuJo NpaBo NOMUJIOBaHUSA TOJBKO Nepej rocyfapeM. B atom
y>Ke MPOCJIeKUBaeTCa UCKJIIYUTE/NbHOE NPaBo IJIaBbl rocyjap-
cTBa 0 noMuyaoBaHUM. [lepBas yeTBepTh XVIII B. XxapakTepusy-
eTCAl Ype3BblYalHbIM YCUJIEHHWEM JIMYHOW BJIACTH MOHApXa, CO-
OTBETCTBEHHO INPaBO NOMMUJIOBAHUSA CTaJl0 HCKJIIOYUTEJbHBIM
npasoM nap4. [Ipuyem Iletp | pe3ko npecekas NONBITKU LEepK-
BU BMeIIMBATbCA B NpoLecc MOMUJIOBAHHUA, IyTeM MOAA4YM MPOo-
meHu#. Tak, naTpruapx AZipyaH MoJIy4uJ OTKa3, KOTJa pelInics
«redasoBaTbcsa» nepes [leTpoM 3a FOHUMBIX U Ka3HUMBIX NPO-
TUBHUKOB HOBOBBeZleHUM? [IpuMeHfa npaBo NOMUJIOBAHUS,
[TeTp | pyKoBOICTBOBAJICS YMCTO MPAKTUYECKUMHU COOOPAKEHHU-
AIMH, B YACTHOCTU BO3MOXKHOCTBI0 UCIO0JIb30BaHUA IOMUJIOBAH-
HBIX JIJIs IleJleld roCcyJapCTBEHHOU CJIYXKObI M OJy4eHHUsI OT HUX
Pas3JIMYHBIX BBIT'0/ B I0J1b3Y rocyapcTsa. MHorAa 3TO 6B1J10 pO-
ABJIEHHUE «OTEYEeCKOr0 MUJIOCEPHA» 10 OTHOLIEHHUIO K KPeCThs-
HaM U [0CaJ[CKUM JIIOAAM, YTO YKPEIJISI0O B HapoJe Ue0JI0THI0
HauBHOTO0 MOHapxu3Ma. Yke B 1744 r. no yka3sy CeHaTa cMepT-
Has Ka3Hb MoIJIa ObITh 3aMeHeHa Ha Kakue-J160 Jpyrvue BU/bI
YyrOJIOBHOI'O HaKa3aHUA. 3aKOHO/ATeJbCTBO NEePBON MOJOBUHBI
XIX B. mpefycMaTpHUBaio NOMHUJIOBAaHHUE U NMPOILLEHHe TOJbKO 110
BeJIEHUI0 BEPXOBHOW MOHaplleu BJACTH, TO €CTh OT CAMOI'0 UM-
nepaTopa, ¥ He Tpe60BaJIo HUKaKUX B3aUMOOTHOLIEHUH C Cy/[OM.
JlaHHOe NpaBO HAUIO OTpa)KeHHe B YJIOXKEHUH O HaKa3aHUAX
YTOJIOBHBIX U HCIIpaBUTeAbHBIX 1845 1. Bo BTOpOii nosioBuHe XIX
B. B TEOPUM PYCCKOTO IpaBa ObLJIO0 BEIPAGOTAHO MOHATHE TTOMHU-
JIOBaHHUs, OllpejiesieHbl CyObeKThl U $popMa NMPUMEHEHHUs aKTa
IIOMUJIOBAHUA®,

B coBpemenHoi Poccuu nomusioBanue ocyuectsisietcs [Ipe-
3u/JileHTOM P® B OTHOLIEHWM WH/JMBHU/YaJbHO OIpeJieIeHHOr0
jguna (4. 1 ct. 85 YK PO®) 1 cMepTHast Ka3Hb MOXET ObITh 3aMeHe-

1 Cm.: Poccuiickoe 3akoHoAaTebcTBO X-XX BekoB: B 9 T. T. 3: AKThI
3eMCKUX co6opoB. M.: Opug,. ut, 1985. C. 83-442.

2 Cm.: Tam ke. T. 4: 3aKOHO/IaTEILCTBO TEPHUO/A CTAHOBJIEHHUST a6CO-
jgwotu3Ma. M.: Opug. siut, 1986. C. 155-156.

8 CM.: Esnvyanunoea O.F0. K Bompocy o crnenudurke MaHH(bECTOB
Y yKa30B MMIlepaTopa KaK aKTOB MOMMJIOBAHUS B JIOPEBOJIIOLIMOHHON
Poccuu // Uctopus rocyzapcta v npasa. 2021. C. 42.
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Ha NOKM3HEHHBIM JIMLIEHHEM CBOOO/IbI UJIH JIMIIEHHEM CBOGO/IbI
Ha CPOK AiBaJiLlaTh NTh JieT (4. 3 ¢T. 59 YK PO)L

TakuM 06pa3oM, MOXXHO YBU/ETh KaueCTBEHHOE HU3MeHeHHe
MpUMEeHEeHHUsI HHCTUTYTa IOMUJIOBAHHUS.

1 Cm.: YrosoBHbIN Kojekc Poccuiickoit ®epeparnuu ot 13 uioHs
1996 1. N2 63-®3 (B pea. ot 1 utosis 2021 1.) // CIIC «KoHcyabTauTILIIOCY.
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0co6eHHOCTM B3aMOOTHOLLEHWIA rocygapcrea U JIMMHOCTU: UCTOPUA U COBPEMEHHOCTb

o

B.A. OnaHaceHko
MexayHapoaHO-NpaBoBoi hakynbTeT
Mockosckoro yHusepcuteta MBI Poccum um. B.A. KukoTs
Hayu4Hbil pykogooumenb: K.10.H., 3aM. HAYQ/IbHUKA Kagheopbi
10.A. MBaH4eHKo

AOUHCKAA OEMOKPATUA: PEOOPMbI
COJIOHA N KJIUCOEHA

AduHBI - IepBasg B MUpe JeMOKpaTHiecKasl CUCTeMa, T/ie Ha-
poZ caMm dopMHpoOBaJ 3aKOHbL. 3aKOHbI B AdpuHax $popMHUpOBa-
JIUCh U3 yOEXKJeHUHN rpaXk/iaH, UX UHTepecoB. Elle o1HUM MoKasa-
TeJIeM IeMOKpaTU3Ma B roCylapCcTBe— rojiocoBaHue. ['oyioc umMesnu
BCe, KpOMe: JKeHIIWH, paboB, UHOCTpaHIeB. ['paxk/jaHe 6bLIN paB-
Hbl B CBOMX IpaBax, HaJeJslJIMCh JOMOM U 3eMJsed. OTIoM JieMo-
KpaTtuu B AprHax 6611 CoJIOH, €ro ke BbIOpau apXOHTOM— BhbIILEe
JIO/DKHOCTHOE JIMLIO B JpeBHerpevyeckux ropojax. busaropaps
Pa3BUTHIO TOBAPHO-/IEHEXXHBIX OTHOIIEHUH B AdpHUHAX NMPOUCXO-
JIMJIO pacc/ioeHHe Hapo/ia Ha KJIACChl, BXO/Ie Yero BOSHUKJIO Psf
IPOTUBOPEUUH MEX/AYy apuCTOKpaTHeN U HaposoM. Bo nsbexa-
HUe CIIOPOB U CIlJIoYeHHUe HacesieHus: CoJIOHOM 6OblJI0 MpessIoxKe-
HbI pedopmel. [lepBast pepopmMa apxoHTa CBU/IeTEIBCTBOBAJIA 06
HMCKOpPEHEeHUH pabCTBa, TO eCTh JaHHOE NpeoOpa3oBaHue IJ1acu-
JIO 0 TOM, YTO eCJIi OeJJHSIK UMeJl JIeHEeXKHY0 33/10/KEHHOCTb, TO
OHa aHHY/IMPOBaJIaCh, €CJIU KPeCThbsIHUH GbLI ITPOJiaH B pabCTBO
3a J10JITH, TO ero BeIKynuu. Cieaytoiias pedopma npejosarana
pasziesieHre HaceJieHUsl Ha paspszpl. Kiacc meHTakocuoMe M-
HOB, Te, KTO mosy4as 500 Mep, KJacC BCAAHUKOB, MOJTy4aBIIUX
300 mep, 3eBrutoB - 200 Mep u peHTOB. TpeThs pedopmMa xapak-
TepU30BaJIaCh CO3/JaHUEM HOBOI'O CyZIeMOHOr0 OpraHa — reJimasi.
JlaHHBIN OpraH IJIACKHJ O TOM, YTO MOXET ObITh U30paH JII060H
rpakJaHuH AQUH B HE3aBUCUMOCTH OT €ro CTaTyca U JIeHeXHO-
ro noJsioxkeHus. Ciefyrouyi opras, co3gaHHbli CosmoHoM—- CoBeT
YeTbIpexCcoT. M36upanuch rpaxzaHe U3 MepBbIX TPeX paspsi/ioB.
OuepesnHasi pedopma, HampaB/ieHHass Ha JleMOKpaTH3aLUI0, -
poBo3IJalieHne cBo60/bl 3aBeljaHe. OHa I/1acuiia 0 TOM, YTO
IPaKJaHUH MOT 3aBellaTh WMYIEeCTBO JIIO6bIM JiKLoM. CoJI0oH
paspelins B HHTepeca 60raThix apUHSH CBOOO/JHYIO KYILIO-TIPO-
JaKy 3eMJid. M3-3a maHHOrOo mpeo6pa3oBaHUs MPOU3OII0 06e-
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33eMeJsiMBaHUe G6efHOTHL. Pe3ynbpraThl pedpopm CosioHa He ObLIU
OILEJIOMJISIIOLMMHY, TTOCKOJIBKY OHM BbI3BaJIM PsiJi HEJOBOJIbCTB
CO CTOPOHBI 3HATH U He Y/I0BJIETBOPHUJ/IM MOXKeJAaHUH GeJHOTHI.
Bopb6a, KoTopasi BO3HMKJIA MEX/ly apUCTOKpaTHed U J1eMOCOM
IpHuBeJsa K JaJlbHeHIlIeMy YCTaHOBJIEHHIO TUPaHUM [lucucrpara
U ero motomMkoB. Cieaywomuil adpuHckuii pepopmartop - Kiuc-
¢den. OH mpoBen psj pedopM, KOTOpble CBUAETETbCTBOBAIU
0 MOJIMTUYECKUX MpaBax JJisi HApoAHOU Macchl. ickopenus 4 du-
JMajla ¥ 3aMeHMUJI UX JecsThi0 HOBBIMM 001HHaMu. [IpoBes pe-
¢dopmy no yupexaeHuro CoBeTa NATUCOT. Pasiesn rocyjapcTBo
Ha Ha TPUALATb YacTeH, KaxkJash U3 HUX uMeJa 1o JecdaTsh. [lep-
BYI0 4aCTh B351J1 U3 JIEMOB [IPUTOPOHBIX, BTOPYIO M3 BHYTPeHHEN
M10JIOCHI U TPUOGJIM>KEHHOU 10JI0CkI. B c/le/IcTBUY Yero cMelleHHe
Hapo/ia U BO3HUKJIO BbIPOKEHHUE «HE CYUTAThCA PUIAMU», YTO
3HAYUThb IJIEMEHHBIM NPOUCXOXKAEeHHeM. BBesn 3akoH 06 ocTpa-
KH3Me- r0JI0COBaHHe [VIMHSHBIMU YepenKaMH, KOTOPbIH FOBOPUII
0 TOM, YTO BXO/le T'0JIOCOBaHUSI MOXKHO OblJIO U3THATD JIML0, KOTO-
poe MoJIb30BaJIOCh CUJIbHBIM BiMsiHMEM. Co3/jaJ1 KOJIJIETHMH CTpa-
TEroB, KOTOPbIE OCYIIECTBJISJIM PYKOBOJCTBO HaJ, BCEMU BOEH-
HbIMU cuiaMu. biarogapst npeo6pasoBanusaM Kirchena AduHbl
cTasy 6oJiee IeMOKpaTUYECKUM I'OCyIapCTBOM, HAHECS COKPYILIH-
TeJIbHBIN y/lap 110 apUCTOKPATHH, BXO/le Yero HacesJeHHe CKOIU-
pOBaJIOCh B eiMHOE 1ieJioe. Bxozie ero pedopM 110601 rpaxkaHuH
rocyZiapcTBa MOT CTaTh JleNyTaTOM U UMeJ CBOGO/Y CI0Ba U MHe-
Hus. TakuM o6paszom, 6sarogaps Cosony u Kinvuchpeny AduHbI 3a-
Kpenu/InCh, Kak JIeMOKpaTHYeCKOe TOCyAapCTBO, BX0/le KPOTKOU
U TUIATeJbHOU paboThl pepopMaTopoOB.
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0co6eHHOCTM B3aMOOTHOLLEHWIA rocygapcrea U JIMMHOCTU: UCTOPUA U COBPEMEHHOCTb

o

A.M. MNMeperypoBa
MexayHapoaHO-NpaBoBoi hakynbTeT
Mockosckoro yHusepcuteta MBI Poccum um. B.A. KukoTs
Hayu4Hbil pykogooumenb: K.H.10., 3aM. HAYQIbHUKA Kagheopbl
10.A. MBaH4eHKo

3BO/IIOUNA WOEN EOQUHCTBA
B OBLLECTBEHHO-MO/IMTUYECKON MbIC/IU
FEPMAHUW XVIII-XIX BEKOB

dunocodckas u nmosauTUYECKass MbICAb [epMaHuy, s 601b-
el 4acTU MCTOPUYECKOTO MYTH KOTOPOM ObLIO CBOMCTBEHHO
COCTOSIHME Pa3/po6JIeHHOCTH, MMeJa CBOK YHUKaJbHYIO Ha-
LMOHAJIBHYIO CBEPXU/IEI0 — UJIe0 e[JUHCTBA repMaHCKOT0 Hapo-
Ja. /laHHas KOHLEMNMA B pa3JIMYHbIX TPAaKTOBKAX M MIOCTACAX
6bly1a peJicTaBjeHa B 6OJIBLIIOM KOJHUYECTBE TPY/0B HEMELKHX
NOJIMTUKOB, NcaTesield U MblcauTesneld. HecMoTps Ha IIMPOKHMN
CIEKTpP BO33pEHUM Ha JJaHHYIO U/Iel0, OCHOBHbIE KaTErOpHUH Io-
HUMaHUS «UJIeN eJMHCTBa» MOXXHO Pas3/ieJIUTh Ha TPU TPYIIILI,
Haubosiee IPKUMU NpPeJCTABUTENSMU KOTOPBIX OYAYT B3IJIs/AbI
npycckoro kopoJssi @puzapuxa Il Benukoro, pusocoda HoranHa
lotnm6a @uxte u kaHepa OTTo doH bucmapka.

CBoe BU/IeHbe OTHOCHUTEJIbHO HJieHd eJJUHCTBA I'epMaHCKOIo
Hapoga ®puapux BesmuKuil U3/JI0KUJI B CBOEM TpaKTaTe «AHTH-
MaKHaBeJIJIU», TJie BCTYIHJI B TI0JIEMUKY C IT0JIO)KEHUSIMU JIPYTOH
M3BECTHOM paboThl MOJUTHYECKOTO cofiepkaHus «[ocyzapb» aB-
TopcTBa Hukkosio MakuaBesuid. B yactHoctu, @pugpux ormevas,
YTO MpoLecc 06pa3oBaHus LeJIOCTHOTO U eJMHOT0 ToCcyiapCTBa
He MMeeT YHUBEpCaJbHOTO aJTOPUTMA JAEeHCTBUM, MOCKOJBKY
3aBUCHUT OT MOJUTHUYECKHUX, KYJIbTYPHBIX, HAl[MOHAJbHBIX TpaJu-
IIMHA HaceJIeHUs, a TaKXKe SKOHOMUYECKOM U MOJIMTUYECKOH 00-
cTaHOBKU. Oco60e BHUMaHHEe KOPOJIb 3a0CTPsIJI HAa 6J1arocoCcTosi-
HUU HaceJIeHUs], TaK KaK CIMTAJI, YTO Pa3/ipo6IeHHOCTD SIBJISETCS
Ce/ICTBUEM HEJ/I0BOJIbCTBA HAacCeseHUsI YPOBHEM KHU3HU BHYTPHU
1L|eJIOCTHOT'0 FOCyJapCTBa.

®unocodp Horann lominb Puxte oTHOocuics GoJiee Tpebo-
BaTeJIbHO U MPUHIMIINAJIBHO K UJiee eJUHCTBA HEMIIEB, UTO BBI-
pa3uJIoch B €ro HeoZlOGPEHNH TaKUX IOCYZAAapPCTBEHHBIX 06pa3o0-
BaHUH, Kak CBslleHHass PuMckas uMnepus [epMaHCKUX HALUH,
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MOCKOJIBKY OH CYUTAJ UX PyIUMEHTAPHBIMHU U apXaudHbIMU pop-
MaMH 06beJuHeHus. DuxTe curMTa I HEOOX0JMMbIM 00 beJUHEHH E
HeMI[eB M0/l HAIIMOHAJbHBIMHU Ha4vyaJlaMH C UCII0JIb30BAHUEM He-
MEeIKUX KYJbTYPHO-TIOJUTUYECKUX TPAJULUN JJisi TOCTPOEHHUS
HOBOTO rOCy/IapCTBa.

Oco6blif MyTh CO3JAHUS €AUHOr0 HEMEIIKOro TOoCyAapCTBa
npeacraBua OTTo $oH BrcMapk - MOJUTHK, KOTOPBIM peasu-
30BaJ CBOU HJleM Ha NpakTuKe. WcroJsib3ys «HALMOHAJbHYIO»
unero Ouxrte, BucMapk codeTas 60JbllIOe KOJUYECTBO METOZOB
U CPeJICTB JJisl JOCTHMKEHUS CBOEH 1[eJI: OT HOPMAaTUBHbBIX U BO-
eHHBIX JI0 KYJbTYPHBIX U HUAeosiorudeckux. Kypc kaHiyiepa Ha
00beIMHEHHUE «KeJIe30M U KPOBbIO» TIO3BOJISIET CJleJIaTh BbIBOJ,
4yTO AJ bucMmapka 6bla MpUHIMNHWAIbHA HZes caMoro ¢akTa
00'beIMHEHUS U yepKaHUSI HEMELKOH roCyapCTBEHHOCTH B Ta-
KOM COCTOSIHUM HauboJiblllee KOJUYECTBO BpeMeHH. TakuM 06-
pasoM, BocupusTHe BucMapkoM uaed eJUHCTBA MPeJCTaBJISIO
co60¥ coueTaHUe JYXOBHBIX U HACUJIbCTBEHHBIX PECYPCOB, KOTO-
pble TOJDKHBI OBLIH, C OJHOM CTOPOHBI, 00beIUHUTD HEMI[EB KaK
HalUI0, a C PYTOX — KaK rocyjapCcTBO.
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0co6eHHOCTM B3aMOOTHOLLEHWIA rocygapcrea U JIMMHOCTU: UCTOPUA U COBPEMEHHOCTb

o

0.M. CepptokoBa
AcrpaxaHckuii ounman
CapaToBcKoii rocyapCTBEHHOM pUANYEeCKo akageMumn
Hay4tbili pykosodumens: K.u.H., doueHm T.B. [lepese3eHuesa

BJIMAHMUE PUMCKOI'O NPABA N ETO
AKTYANIbHOCTb /19 COBPEMEHHOW POCCUM

B PuMe B KJslaccHuYecKyr 310Xy 6blia CO3JjaHa abCTpaKTHas
npaBoBasi ¢opMa, KOTopasl YCIeLIHO pPeryJrpoBasa Bce OTHOLIe-
HUS YaCTHOW COOCTBEHHOCTH. DTUM OOBSCHSAETCS TOT PaKT, 4TO
PHMCKOe PaBO NEPEXKUIO CaMO PUMCKOe roCyZlapCTBO U 06peJsio
HOBYIO KM3Hb IIPU €ro pelenuuu. B eBponelcKux cTpaHax yxe
B Cpe/iHME BeKa GbLJI MIPUHSAT 3aKOH 0 JJorMaTaXx PUMCKOTO IpaBa.
OnbIT M JOCTHXKEHUS PUMCKOTO 4aCTHOTO MpaBa MOXXHO HAaWTHU
B COBPEMEHHBIX [IPABOBbIX CUCTEMAX, B MEXK/AYHAPOJHON TOProB-
Jle, a TaK)Ke B TPaXKJaHCKOM U CyZleGHOM IPaBe OT/eIbHbIX CTPaH.

PuMckoe mpaBo 6bL10 pelMnIUpoBaHO M Poccuy, 4yTO HauIo
OTpaXeHHe B PHUMCKO-TepMaHCKOM NpaBOBOM cucTteMe. Mpeo-
JIoOrM4yecKasi COCTaBJIAOIIasA 3alMMCTBOBAaHUSA PHUMCKOIO Ipasa
B Poccuu GoJiblile Bcero mposiBJsieTCsl B NMPOLeccax MoJiepHU3a-
LMY TPaBOBOTO pa3BUTHs. PuMckoe npaso B Poccuio npuiio us
BU3aHTUHCKON UMIIepUH, ChITpaBUIEN BAXKHYIO MOJUTHYECKYIO
U COLMAJIbHYI0 pOJIb B CTAaHOBJIeHUHM Poccuiickoro rocyzfapcrsa.
[Iporcxofn0 MOCTOSAHHOE B3aMMHOE 3HAaKOMCTBO C NpPaBOBbI-
MU CHCTeMaMU JApyr jpyra. B panbhHeimem npu Iletpe | 6b11a
npoBeJieHa OOLIMpHAs KoAMHUKalMOHHAas paboTa, U3MeHeHa
IopundecKas TexHUKa'. [IoABUIMCE MHOIOYMC/IeHHble OTPacau
Y MHCTUTYThI, paHee He U3BECTHbIe POCCUHCKOMY paBy (Halpu-
Mep, BeKCeJIbHOE MPaB0), peryJMpoBaHMe NpaBa Ha pa3paboTKy
He/JIp, IoroBOp 0 napTHepcTBe U Jip. 060CHOBBIBAsI aKTyaIbHOCTh
PHUMCKOTro IpaBa /il COBpeMeHHOH Poccuy, yueHble He JAalOT OJi-
HO3HA4YHOU oueHKU. MccienoBaTenn yTBEPXKAAOT, YTO UJEU pe-
LeNIUM PUMCKOr0 IpaBa HW3HA4Ya/bHO NpPeJIOoJaralT MOJHYI0
OTMeHY MCKOHHO PYCCKOTO YaCTHOTO NpaBa U UCKJIIOYUTENbHYIO

1 Cm.: TkaueHko C.B. Penenuus npaBa: U1e0J0THYECKUH KOMIIOHEHT.
Camapa: U3g-Bo CamI'AIIC, 2006. C. 107.
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3aMeHy COBpeMeHHbIM HHOCTPAHHBIM IPABOM, YTO MOXKET NpUBe-
CTH K yTpaTe POCCUICKOro OpUrMHa/NIbHOTO NpaBa. UcTopudecku
poccuiickoe mpaBo GopMHUPOBAIOCh Ha OCHOBE OObIYAEB U MaMSIT-
HUKOB IIpaBa CJaBsIHCKUX HApO/I0B, CpPe/IHEBEKOBOU U/I€EHTUYHO-
ctu Pycu, npaBa MmnepaTopckoi Poccuu, «kKOMMyHUCTHYECKOU
BETBU» NPABOBOT0 Pa3BUTHs U MPABO HA COBPEMEHHOM 3Talle.
B Poccuu BekaMu GbLT HAKOIJIEH COOCTBEHHBIN ONBIT U TPa/u-
LMY PaBOBOr'0 PEryJMpoBaHus. B To ke BpeMs HalMOHaJIbHAs
IpaBoOBasi CUCTeMa MOBTOPsET KJAacCUPUKALUIO CPeJICTB BO3/eH-
CTBHS Ha MOBeJieHHe JItoJled (IpuKa3bl, 3anpeThl), pa3paboTaH-
HyI0 B PUMCKOM IIpaBe. B rpakZlaHCKOM NpaBe HCHOJIb3YITCS
TEPMUHBI U IOHATHS, TPOUCXOsLIMe U3 PUMa: 0roBop, KOMIIEH-
carusi, Bo3MelleHue U JIp.

CoBpeMeHHasl pelenuus puUMCKoro mpasa B Poccuu, Kak
yTBepxaa A.M. Kocapes, cBsi3aHa ¢ U/je010rn4eckuM GpaKkTopoM
«BO3BpalleHHUs B JIOHO €eBPOIENCKUX [UBUJIN3ALUN» U MIONBITKOU
YCTAaHOBUTB NpeeMCTBEHHOCTh: «Poccuiickoe NMpaBo ecThb Lesioe
CO CBOMM NPOULIbIM U MUPOBBIM MPOLECCOM IMOCTYNATEJbHOI0
JBIDKeHMSA INpaBa»'. B To ke BpeMs OTpULIaTeJbHOW CTOPOHOH
WJleaIu3aluu COZlepP>KaHUsl PUMCKOIO IpaBa sIBJISETCS «CTepe-
oTUINHOEe» npaBoBoe MbilLieHue. Eme K. KaBesimH otmevasn, 4To
«PHUMCKOE€ IPaBo U pUMCKasl TEOPHUs], BIUTAHHBIE IJIOThIO U KPO-
BbI0 IOPUCTOB €BPOINENCKOT0 KOHTUHEHTA, 3aCJAOHSIOT UM IJa-
3a..», U 3TO CUJIbHO MeUIaeT MPOrpecCHBHOMY pPa3BUTHIO HOPH-
CIIpYAEeHLU N

TakuM 06pa3oM, He 0TKa3bIBasICh OT BJIUSHUS PUMCKOIO Ipa-
Ba B I1€JI0M, MOXKHO 3aKJIFOUUTh, YTO PUMCKOe paboBJIa/ie/IbuecKoe
MIPaBO yKe CJULIKOM yCTapeJsio JJisl POCCUMCKONW COBPEMEHHOCTH.
JlJ1s1 COBpeMeHHOI0 pOCCUMCKOT0 IpaBa Hy»KHbI HOBbI€ BJIMBAHUS
WJIN COGCTBEHHbIE Pa3paboTKH, HY>KHBI 60Jiee CTPOTHe PaMKH 3a-
KOHa.

1 CMm.: Kocapes A.H. PUMCKOe 4acTHOe PaBo: y4e6HUK /1Jist By30B. M.,
2000. C. 8, 9; Hosuykuli U.b. Pumckoe npaso. 5-e uzz. M., 1994. C. 6.

2 CM.: Kaseaun K. Kakoe MecTO 3aHUMaeT rpak/jJaHCKOe MpaBo B CH-
cTeMe mpaBa Boobie // YKypHas rpakIaHCKOr0 U YTOJIOBHOTO TpaBa.
CII6., 1880. Kn. 1. C. 104-105.
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B.A. Oununnosa
MexayHapoaHO-NpaBoBoi hakynbTeT
Mockosckoro yHusepcuteta MBI Poccum nm. B.A. KukoTs
Hayu4Hbil pykogooumenb: K.10.H., 3aM. HAYQ/IbHUKA Kagheopbi
10.A. MBaH4eHKo

OT MOHAPXWW 00 PECNYBJIUKK:
CUHXAWCKAS PEBOJTIOLIMA B KUTAE

B 1905 r. peBoJIIOIMOHHBIE OpraHu3anuu Kurtas o6beauHU-
suck B Coro3Hyto JIury BcieACcTBHE NMOAABIEHHUSA KPECTbAHCKOTO
BocCTaHus. JIUJepoM peBOJIIOLMOHHOTO JBWXeHUs ctajl CyHb
fATceH, KOTOPBIN COCTABUJI MPOTPAMMY, COZIEPKALIYIO B cebe naeu
HallMOHAJIU3Ma U HapO/|0BJIaCcTHA.

[TogbeM peBOJIIOIMOHHOIO JIBMXKEHUSI 0XBATHJ BeCh HOKHbIN
u lenTpanbubii Kutail. 11 gekabps 66110 cGOpMUPOBAHO Bpe-
MeHHOe IPaBUTEJbCTBO, a3 HA KOHPEPEHLUU JieJleraThbl TPOBUH-
1y u3bpasu CyHb fTceHa BpeMeHHBIM NPe3U/IeHTOM PeCy6JIu-
ku. CeBep KuTas ele HaxoAU/ICsl 1O/, KOHTPOJIEM HMIIEPATOPCKOU
JAUHACTHUU.

B mapTe 1912 1. 661710 06pa3oBaHo HalpoHaibHOE coGpaHue,
cocTosiiee U3 npeacTaBuTesiell npoBUHLMN. CyHb ATceH paspa-
60TaJ1 HOBYIO BpeMeHHY10 KOHCTUTYIMIO, KOTOpasi Gblja MPUHS-
Ta HanuoHanbHbIM cobpaHueM. HOBBIN CBOJi 3aKOHOB MPOBO3-
rJIallaJl AByXNaJaTHbIM NapJaMeHT BBICIIMM 3aKOHOAATebHbIM
OpraHoOM roCylapCTBEHHOM B1acTy B KuTae, npuHLMI paBHOIpa-
BUS BCEro Hapo/ia U HENPUKOCHOBEHHOCTH JIMYHOCTH.

«Tpu npunyuna CyHb ATceHa» BOLLIM B MPOrpaMMy NapTHUU
loMuHzAaHA. 3TO NPUHLUI HALMOHAIM3Ma, IPUHLIUI HAapO0BJIa-
CTHS, TPUHIIUI HAPOJHOTO 6/1arococTosIHUS. JJaHHbIe MPHUHIUIIBI
B pa3HbIX HHTepNpeTaluaxX LIMPOKO UCII0JIb30BaJNCh B MOJATHU-
KO-IIPaBOBOM 1eAATeJIbHOCTH Pa3/INYHbIX OpraHU3anui.

HUTak, peBostoIusl 3aKOHYM/IACh 06e/J0M PEBOJIIOIMOHEPOB,
Tubet u BHeurHsass MoHrosusl MoJy4u/Id He3aBUCUMOCTb. B pe-
3yspTaTe CUHXaWCKOM PEBOJIIOLMU Gbla CBEPrHYTa MaHBWKYP-
ckast MoHapxwus. [ocymapcTBo 66110 MpoBo3riaieHo Kutanckoi
HapopHoi#i Pecriy6inkoii.
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J1.C. WankuHa
MexayHapoaHo-NpaBoBoi hakynbTeT
Mockosckoro yHusepcuteta MBI Poccum nm. B.A. KukoTs
Hayu4Hbil pykogooumenb: K.10.H., 3aM. HAYQIbHUKA Kagheopbl
10.A. MBaHy4eHKo

MEXAHWU3M QALLUCTCKON AMKTATYPbI
B UTAJTUA

[Toy, TepMuHOM «dalIM3M» MPUHATO MOHUMATb HJEO0JIOTHIO,
KOTOpasl OCHOBaHA Ha TOCIOACTBE IOCyAapCTBa, MUJIMUTApU3Me
W KyJIbT€ HacW/Iusl. XapaKTepHbIMH O0COGeHHOCTAMHU daimnsma
NPUHATO CYUTATh aHTUKOMMYHHU3M, KOPIIOPAaTUBU3M, BOXK/U3M,
OTKpPBITBI TEPpOp NPOTHUB NMOJUTHUYECKUX JeATesNeld U NPOTHUB
MUpHOro HacesieHus. llesplo QamncToB sBJsETCS CO3/JaHUE
YK€CTKOT0 TOTAJIMTAapHOIO rOCYyZapCTBa, BBeJEeHHE IMOJIHOIO Io-
CylapCTBEHHOI'0 KOHTPOJISI HaJi BceMU chepaMu 06IeCTBEHHOU
YKU3HU Pak/iaH U JIMKBUJALMS onno3uyuy. Pamnsm Hayas 6bl-
CTPO pacnpocTpaHsThcsA B Havyase XX B. Hapsaay ¢ dammusmom Ta-
KYI0 ’Ke TeH/IEeHLIUI0 pa3BUTHs MMeJl Hallu3M, KOTOPbIX GBI pac-
npocTpaHeH B [epMaHuu noJ pykoBoAcTBOM ['MTiiepa

damusm Kak uzeosiorus 3apoguics B Utanuu B 1922 r. [Ipea-
MOCBIKOM BOSHUKHOBEHHUS paniu3Ma cTal Npourpsii B [lepBoit
MHUPOBOU BOWHE, T.K. [I0CJIe HEe B CTPAaHe Llaprjia SKOHOMHUYECKast
paspyxa 4 ynaJlok NOJUTHYECKHUX CHUJI U HapOJHble BOJHEHMUA.
B 3Tux yCc10BUAX CTpaHa HYX/a/1ach B KapJMHAJIbHbIX U3MEHEeHU-
siX. B aTo Bpems nosiBisieTcs naptusi Coro3 60pb0ObI, KOTOPYIO BO3-
maBun benuto Mycconnnu. [IporpaMMoi 3TOM MapTUM CTajIu:
co3anve KOHCTUTYLMH, BOCbMUYAcOBOM pabouuil eHb U 0Xpa-
HY J,eTCKOro TpyzAa. OT/IMYMTe/IbHON 4epTOoM 3TOU NapTUM cTasla
TO, YTO OHA ONMpasIach Ha MOAAEPKKY LlepkBU. CHayasa ee COCTaB
6blJ HEMHOTOYHMC/IEHHBIE, HO CO BpeMeHeM OHa Havasla HabupaTh
060poTh! U pacTH. PalIKCThI Cpa3y NIPUHSIUCH PACTIPOCTPAHATD
CBOIO M/I€0JIOTHIO B Ta3eTaxX U B TUIOTPaduH, CpeJid MOJIOJIENKHY,
KoTopast 6blJIa PaJiJMKaJIbHO HacTpoeHa Ha nepeBopoT. Myccoiu-
HU Bep6oBasu Hapoj WUTanuy, KpUTHKYs HBIHELIHIOI BJIACThb
1 BbICKa3blBasi MHEHHeE O TOM, YTO OHU MOT'YT BEPHYTb CBOE MOT'Y-
L1eCTBO HAa MUPOBOU apeHe. B oTBeT Ha 3TO NpaBUTENbCTBO MPO-
CTO 3aKpbIBAJIO IV1a3a.
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B 1921 roay ¢amucTsl BbIMIpald B BbIOOpax B MapJsaMeHT
U Cpa3y NPUHSJIMUCh PACIpPOCTPAHATb CBOI UJEO0JIOTUIO B rase-
Tax U TUnorpadusax. Bo BpeMs HaxoxjeHus y BJacTu MyccolMHU
3aHMMaJl HECKOJIbKO JIO/DKHOCTEMN: NpeMbep-MUHUCTP, MUHUCTP
WHOCTPAaHHBIX JleJl U MUHUCTP BHYTPEHHHUX JieJl.

OpHaxko y4yactue Wtanuu B 1939 r. Bo BTopoit MUpOBO# BOM-
He, KOTOpad 3aKOHYMJIACh OPaXKeHHWeM CTPaH, NPONOBeAYIOLHUX
damusm, NoC/IyKUJI0 MaJleHueM TOTAJIUTAPHOro pexxuma Mycco-
JvHU. B 1943 1. oH 6bL1 apecToBaH, a UTanus KanuTyaMpoBasa.
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5. 3BOIOLUA NPABA/
IOPUCNIPYAEHLIUN
(CEKLIUA MHOCTPAHHbIX A3bIKOB)

O.C. KypmaHoBa
WHcTuTyT npokypatypbl
CapatoBcKoii rocyapCTBEHHOM pUANYECKON akageMumn
Hayyrbil pykogodumens: K.¢.H., doueHm H./. VnoxuH

THE EVOLUTION OF WOMEN'S RIGHTS

The position of women at different periods of history and in
different parts of the planet had their own characteristics and
peculiarities. In Russia, there also existed and still exist specific
differences, which are based primarily on legal principles.

Equality between men and women took place in early primitive
society. Then came the era of the predominance of women in
the matriarchal family, because the clan was maternal. Under
matriarchy, land belonged to the community as a whole, and other
property was transferred from mother to daughter. Hunts were led
by two leaders of different sexes, while the woman often had great
prestige.

The decrease in the role in the economy led to a change in the
social status of women in primitive society and the gradual spread
of patriarchy.

During the period of Ancient Rus, a woman had the right to
a dowry, inheritance and some other property. The normative acts
of Ancient Rus do not contain any facts that allow us to believe that
a woman was limited in the right to dispose of her property, the
only exception is Article 7 of Russian Pravda (it says that the return
of the wife’s property for plunder and expulsion followed, if the
husband committed murder without reason). Also, women legally
inherited their property.
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The first mention of women'’s rights to own certain property
already is noted in one of the earliest legal monuments - the
911 agreement between Oleg and Byzantium, which affirmed
the woman’s right to retain a part of the property shared with
her husband, even if the husband committed a murder and was
brought before the law. A woman'’s right to choose a husband was
negligible. Before the adoption of Christianity, there was a rite of
abduction and the purchase of a bride, which did not take into
account the desire of the girl. After the adoption of Christianity in
988, the woman was also limited in the free choice of a husband.
A marriage between young people could only be concluded with
the consent of the parents. This is evidenced by the Novgorod birch
bark letters of the XII century.

Further development of women’s property rights was
enshrined in the Russian Truth. In accordance with Article 93,
a husband could leave an inheritance to his wife, and she was
the mistress of this property, but not the rest of the inheritance.
In case of the death of her husband, the woman became the full-
fledged guardian of the children and disposed of the property, and
when the children reached adulthood, the mother could stay in the
house, even against the will of the children. However, if the mother
remarried, then the children and their part of the inheritance were
passed on to a close relative. The woman had the right to dispose of
her inheritance at her own discretion. Also, the murder of a woman
was equated with the murder of a man.

In the Middle Ages, with the advent of the Code of Law (1497),
women acquire more and more rights: the right to inherit by will,
in the absence of sons, the right to testify in court. In the new Code
of Law (1550), women had the opportunity to be a plaintiff in
court, and a fine is imposed for insulting a woman.

In modern times, in the process of codification of family
property and testamentary law according to the Cathedral Code
of 1649, the unconditional hereditary ownership of estates was
determined not only by the sons of the owner, but also in their
absence by the daughters and their children; in the absence of
children, the patrimony passed to the representatives of the clan
along their descending lines. The purchased land was owned
by the husbands together with their wives. To ensure the life of
a woman, in case of the death of husband, they received an estate
for their living.
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In the era of the reforms of Peter the Great, women (of the
upper class) were given the opportunity to inherit all of their
husband’s movable property. The ban on remarriage was canceled
within a year after the death of the first husband.

Earlier, in case of her husband’s exile, the wife was obliged to
follow him, but after the Peter’s reforms, the woman had the right
to remain in her estates.

Since the 18th century, the wife could demand a trial in the
event of her husband’s abuse. From 1845 the husband had no right
to subject his wife to any physical punishment. From the end of the
19th century, women began to receive education everywhere.

The 20th century became a completely new page in the history of
Russian statehood. After the October Revolution, women in Russia
for the first time acquired the right to freely choose a profession
and receive an education. Women acquired their electoral rights.

Women could choose their own husband, the formal existence
of such a strong parental authority gradually ceases to correspond
to public perceptions. Gradually, family relations are based on the
equality of spouses.

In modern Russia, the provisions of the UN Convention «on the
Elimination of All Forms of Discrimination against Women» (which
the USSR signed in 1981, and the Russian Federation assumed all
obligations as the legal successor) are in force. Women make up
the majority of the population and more than half of the workforce
in Russia. They have the same rights as men (part 1 of article 19 of
the Constitution of the Russian Federation - All are equal before
the law and the court).

However, in fact, women even have a number of advantages. For
example, the Criminal Code of the Russian Federation excludes the
death penalty for women. Mitigating circumstances, according to
the Criminal Code, are recognized as pregnancy and the presence
of small children. There is also an unspoken rule, according to
which children after divorce, stay with their mother.

Thus, the position of women has become more and more
prosperous. Almost all over the world, women have achieved
a complete equalization of their rights, in the process of realizing
which, they acquire a significant place in modern society.
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10.B. MeTiowkmHa
MexayHapoAHO-NPaBoBOW MHCTUTYT
MockoBckoro rocygapcraenHoro yHusepcuteta uM. 0.E. Kytadpmna (MITHOA)
Hay4bili pykosodumens: K.¢.H., doueHm A.M. Munosudosa

FORMATION OF LEGAL EDUCATION
IN GERMANY

In accordance with the UN Education index, Germany is
considered as one of the countries with the highest level of
education®. In order to explore the establishment of German legal
education, it is indispensable to delve into its history.

There are several stages in the legal educational system in
Germany. The first one is closely connected to glossators, with
their doctrine based upon Roman law. Glossators only expounded
Roman law, ignoring the historical background. There were
commentators as well whose work involved interpreting the
Roman heritage and adjusting it to modern conditions.

The next phase lies in spreading of humanism in Europe.
The adherents suggested resuming to the primary sources and,
concurrently, terminated the process of the reception of Roman
law. Corpus luris Civilis formed the basis of German law. The Roman
law was fully enacted, which led to forming two groups in German
jurisprudence: the first one claimed that Roman law reception was
beneficial for the German state, while the second one took the view
that this impeded the expansion of German law.

There are some major features of German legal education: firstly,
legal training was based mainly on Roman law. Time stipulated for
studying Roman law significantly exceeded that for German law.
As a result, legal education in universities remained theoretical in
nature, with the lack of legal practice. After the enactment of the
German Civil Code, certain changes in legal education took place.
The study of civil law was made prevailing, civil law disciplines
added, legal practice enhanced.

Secondly, a person finished studying legal disciplines in
a university was obligated to take a traineeship in a judiciary or

1 Cm.: URL: https://gtmarket.ru/ratings/education-index
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state institution, which became an integral part of mastering
a legal profession. This measure helped students to become highly
qualified specialists.

The modern legal education system in Germany is not much
different and, generally, consists of two stages. At first, future
lawyers are to study in a university for four or five years, after
graduating they take a state examination at the Court of Appeal. The
second stage takes two years and allows students to master legal
skills by means of a traineeship period in a court or a law office.
Then they have a second examination to verify their knowledge.

The requirements for law students in Germany are high and
demanding. According to the statistics, about 30 % of students fail
during the first examination'. We consider it as a valid measure
due to the fact that lawyers are responsible for the fates of people
who applied to them.

To sum up, a two-state legal education system enables a student
to become a “fully-fledged lawyer”2. We presume that this pattern
is effective since it demonstrates practical orientation paramount
for a future lawyer.

Eventually, though the role of theory in legal training is
undeniable, the system could be refined by means of extending
learning hours allotted for legal practice.

1 Cm.. URL: https://aussiedlerbote.de/2021/05/yuridicheskoe-
obrazovanie-v-germanii-vse-detali-i-tonkosti/

2 Cm.: History of developing of legal education in Germany: the
essence, models and stages of the evolution. URL: https://www.e-
notabene.ru/hr/article_14496.html
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